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Dear Ms. Bowker:

The Commission has directed me to i{seue tha fellowing respense to
your raquest for an Advisery Opinlon msde [n your undated letrer received on
August 8, 1989, You have asked several quastlons concerning the reporrcing
responsibilities of tha National Organlzaclon for Women of New Jersey
{(hereafter, "NOW-NJ"), and of the Netlonal Crganlzation for Women of New
Jersey Political Action Committee (heresafter, "NOW-NI PAC") under the Naw
Jersey Cempalgn GContributions and Expendirtures Reporcing Ack, B.J 5.4
19:46A-1, ae amended by P.L. 198%, c.4 (hereafter "che acc"),

You wrice thar WOW-HJ PAC concemplates underceklng independent
expenditures in aupport of the 1389 guhernmatorial general election candidacy
of Jim Florlo. Feor the purposea of this opluien, the Commission assumes
that Mr. Florla's candidacy will ba sobject te the statutory gubermacerlal
general election axpendicurs limit of §5 milllen (see P.L. 1989, 2.4,
seccion 23. Yuu veprasent furcher chat NOW-HS PAC has nec and will net
consult or coordinmace its expenditure acclvities ve ald oy prowcte tha
Florio candidacy wich chat campalgn.

You have submitted with your lecter a sample of an ictem you
describe as a vorer pledge card, and chat sample is hereby Incorporated in
thia respomse. Tha text of the voter pledge card does nor ldencify any
guhernatorial or stare candidate, nor does 1t on its face contain any
unanhiguous referenca to any auch cnndidate. The pledge card does sollclt
scatemente to the effect that the signsrory will veote fur such caundldaces as
the slgnatory deems will keep aborctlon legsl and sccessible, but does nor
specify any pertlcular candidaces.

NOW-NJ PAC files witb the Cummission quarterly reperts (Form R-3)
as 8 continuing politicel commlttea. Its most recent repork was filed on
July 12, 1989, by Laurs Lannin, creasurer, and dlsclosed a clesing balance
as of June 30, 1989 of $635.25, The Commisslon hss no racord eof any reporcs
flled on behalf of HOW-NJ.
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In ordar to enhance rche ability of tha Commissien te answer rhis
inquiry sa clearly and responsively as possibla, your quastions have heen
reorderad and axpanded as Follows:

Ouestion No, 1

If HOW-NJ PAC undertakes rruly Lndepandant expendltures, thar is
expanditures madsa without the consent of, consulcerlon with or coordinacion
with any cendidate, i1s the total amount that may be indepandently expandad
subject to any limit, and Ls NOW-NJ PAC precluded from endorsing any
candidaca?

Besponee

Opinlons handed down from both the United Scetae Supreme Court and
tha New Jeraey Supreme Courc bave held chat truly independant expendlrturee
made without the coneent of, consultation with or coordinatcion with eny
candidate era constitutionally protected forme of Eree speech that cannot be
limited in ctotal amcunt; =ee ends w o
Gommission, 114 N.J, 33, 39-40 (1989), citing Buckley v. Valeo, 424 Y, §, 1
(1976), and Federal Election Commissiop v, Natlonal Congeprvative Political

, 470 U, 85, 480 (1985). Nothing Iin the Acc limirtas
independent expanditures, and nothing precludes any reporting enrity from
endorzing eny candidate,

In regard to a gubernatorlal gensral aleccion candldate subject to
the $5 million expenditure limlt {see N J. 5. A, 19:444-7, as smended by P.L.
1989, c.4, mection 2), such independent expendltures undertaken without the
candidete’s coneent, consultation or coordination canmet be charged or
allocated against the candidate’s expendicture limit; sea [riends of Tom

Eean, supra,
Cuestion Ne. 2

If HOW-HJ PAC makez independent axpanditures to further the
electlon or defeat of s 1989 gubernacorial candidaca, whet reporting
requirements must be ohserved, end may ita organizational bank account be
used?

Eesponge

An 1ndepandent expenditure 1s subject to all of the reporting and
discloaure requiremants of the Act; see Commisalon Regulation N, J . A.C
19:25-12.7 {(copy enclosad}. In addltion to the reporting raquiremente Chat
attach to any expanditure in & campsalgn sstclng, plesass nota that
independant expendlturas pursuant to tha sbove-cited ragulation neceaeitats
rthe filing of a aworn stacement to the effect thet they were made without
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the cooperation of, pricr consent of, or in consultaticn wich the
gubernatgorlal cendidate intended to benafir from the expenditure; see
enclosed affidevit form. Also, please note that 1If the Iindependent
expandltnre Is uwueaed re purchase an adverclsement, rhe text of such
adverclsement muat include a clear and consplcucus statement that che
sdvertisement 1s noc euthorlzed by the beneficing cendlidacte, and must state
the name snd address of NOW-NJ PAC.

The orgenizationel bank sccount establlished by a continulng
policical committes pursuant to N, J.§. A, 19:54A~10 1z an appropriate wvehizlae
tor making 1ndependent expendicures, Schedula E of the quarterly report
{Form R-3) requires that the independenc expenditure be alloceted co the
heneEitlng candidacte. HOW-HJ PAC muzc identify eny cendidace or commitcea
benefitiog from ite expenditurs, the dace of the election, the elaccion
d{etrict of the candidate and the amount axpended. Schedule E also mast
discloee the name end address of the payea to vhom the expenditura hes baeen
made, or the neme and addreaes of any creditor or other vendor to whom the
commicres hes incurred an obligation cc make future paymenc. The purpese of
the expenditure also mustc be Teported on Schedula E, including a brief:
deseriptlon such as, for example, "paid newspeper advertisement," "printing
of brochures,® etc.; eee Continulng Politicel Commlttee Complisnce Manual,
Pp. 15 and 16.

The Commission has interpreced N, J.S5 .4, 19;44A-B{b} rto requlre
wricten notica to a cendidete when &sn Independent expenditure by a
continulng pollticasl committee beneflcs rhet candidate., Such written
matlficaclion {in {itzelf would mot he construed esa avidenca of ecordinarion,
consent or consultatfion with that cendidate.

Suestion No. 3

I HOW-HI {ee diatinguiashed from NOW-KHJ PAC) receives denatione
peyable co Lt ipn response to 8 eolicication relying exclusively on the text
of che enclosed, sampls voter pledgs card, doss NOW-NJ acquire reparting
regponsihilitcies under the Act?

Besuponse

The Coamission beliaves thac the text of the vorser pladge card
standing alone doas nnt contain a refarence to any specific candidets or any
specific election sufficient te meer the "express advocacy™ requirement
articulated in the United States Suprams Court opinlon i{n Padersl Election

. 479 U8, 238 (1986)
(hereafter, "MEFL"). To paraphrase that opinion, a distinction musc he made
between speach or discussion of lssues, and speach vhich conctaims "palntad
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exhortacions te vorte for parcricular persons” containing language such as
"vote for," "elect,®” *"supporc,™ and other silmilar terms; MCFL. SuUpra, a4t

249, cleing Buckley v, Vgleo, 424 1.5, 1, at 44, n. 52.+*

In the ahzence of "express advocacy" speech in a spacific electlon
setting, donationa received by NOW-NJ cannot he deemad to be cempaign
"contribucions,” as thet term 1s defilned in H,J,5.A, 19;464-3(d), and
therafore NOW-HJ cannot be required to raporc the names and address of
paraons or enticles making such donatlons. However, the Commission wiahaa
to emphesiza that “express advocacy" activity in relation to thls
soliciceclon could he estahblished from facca that have not baan pressnted by
thia inquiry. For example, if the voter pledge card is accompanied hy a
cover lattar expresely endorsing a apecific candidate for eleccion, noching
contained in this ¢pinlon could be construed as relleving NOW-NJ from any
reporting obligations arising undar tha Acc, Furchermora, tha Commiseicn
doea not wish to exclude cha possibility that “express advocacy" could be
ssteblished by a totality of circumstancea surrounding the solicitation.
For example, If NOW-HJ] were to undertaks actlvity intended to communicate to
the puklic or to incandad reclpientse of this sollcitation that the funds
genarated by the eoliecitation would, in fact, be applied to a specific
cendidate, nothing conteined {n thie opinion would pravent the Commi=zsion
from concluding thet "express advocacy" actlvicy had occurred and reporting
obligstions had nttnched.

* The Commission Is aware of rhe racent opinlon in Federal Election
Conmission v, Nationgl Organization for Women, 713 F. Supp, 428, (D.D.C.
1989), appesl filed July 10, 1989. In thac case, sclicitation letters which
in some respecte ara aimilar to the raxc of tha voter pladge card being
considered in thia advisory opinion ware hald to be outside of the
restrictions of faderal campalgn reporting laws hecause they did not contain
"express advocacy.” The Dletrlcr Court held that there must be an "explicic
end unanbigucus reference to che candidate" for “express advocacy” to be
pressnt. While that opinion i{s not binding precedent in this ecare, it does
underecores a line of federal cases in which federal courts have
diatlngulsbed betwaan advocacy of political issues and "express advocacy” of
a ppeciflc candidace; aee

Fedexal Election Commissfon v, Central Long Islend
Tax Reform Inmmediacely, 616 F,2d 45 (2d Cir, 1980) and Federal Eleccion
Comalssion v, Purgatch, 807 F.2¢ 857 (9th Cir. 1987).
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QUESTION NO, &

Assuming NOW-NJ ugea such funde exelusively for "educaticnal
purposes,” does NOW-NJ acquire a reporting responslbility under the Act?

RESPONSE

The phrase "educatlonal purpeses®™ 1s too vague to permit the
Commisslon to offer any specific guldance as to reporting responsibilircles
cthat NOW-MJ may incur,

QUESTION NO, 5

If the donacions generated by che contemplated voter pledge card
are made payable to and deposiced In the bank account maintained by WOW-HJ
PAC, does HOW-WJ PAC acquire reporting responaibilicles under the Act in
regard co such donations?

RESPONSE

If the donations generated by tha contemplated voter pladge card
are made payable to and deposited in the bank account maintained by NOW-N.I
PAC, such donatlons would be censtrued as campalgn "contributions® subject
to reporcing under che Acc, The total amount depesited would have to be
reflected in che spproprlate quacterly reporc (Form B-3) filed by NOW-HJ PAC
grl HOW-HJ) PAC would be required to report the name and sddress as well as
the amount contributed by sach person or entity makiocg e contribution in the
aggregace exceeding $100; ses [ J S.A, 19:444-8(b). Please nots alsoc chac
under chac previcusly elted stacute, any conrribuclen of mora than 5250
racalved after che final day of a quarterly reporting pariod and on or
bafora che dace of @ primary, genersl, municlpsl, school or spacial elaccion
would have to reportad on a 48-hour notica basle; aee N . J A C., 19:25-10.4
{copy enclosed), For exampla, 1f s contribuclon exceading $250 is racelvad
during the perlod baginning on Occober 1, 1989 and eoding on the November 7,
1989 date of the general slection, and WOW-HJ] PAC 1s expending funds to
further ths slacclon or defaat of a candldace or candidatas Iin the 1939
general election, wichin 48 hours of receipt of such a contribucion HOW-RJ
PAC would ba raquired to file a noclica with the Commisalon containing tha
name and sddreas of the concributor and the amiunt concrihuced, FPlesss nota
that Coamission ragulacions permic the filing of s single, cumulacive reporec
of contributions recalved np ro 11 days befores che general elscclon; sea

N.L.A.GC. 19:25-10.6¢b).
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All contributions received by HOW-NJ PAC, and all sxpendituras
nade by it, must be mads through ics organizational account established
pursuant to H,J 5, A. 19:44A-10, and controlled by its organizational
treaaurar pursuant to N, J.§. A, 19:44A-11. All asuchk contributionz and
expendituras sust be reported on the quarterly report relavant to the periled
of vime In which the transacticns cccurred; eas B . J. 5.4 19:40A-8(h).

Thank you for your lngquiry.
Very kruly yaurs,

ELECTION LaW ENFORCEMENT COMMISSION

BY: "Sg?ilég'fla“
GREGURY E. NAGCY

GEN/cn
Enclosurea



