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ADYISORY OFINION NO., 031585

Dear Mr- Rrewscer;

Your letter oo the Election Lav Enforcement Commigsicn reguesting &n
advisory opinien his been considered by the Commdiesion and I have Lean divected
to 1ssuse this responge. Yoo have apked of bahalf of the Assembly Minoricy
Espublicans whether newsletters they anticipats mailing to their constityents in
Arril thTough June of 1985 which will include a pletute of Governor Thomes Kean
erd dipcuss actions by the Governor concerning statewide or legislacivae district
iszues conmatitute contributiens to the 1985 gubernatorial primary electlon
candidacy of Governor FKean and are subject to tha reporting and conttributlen
1ltlt tequlrements cf "The Few Jersey Campaiapn Contributiens and Expenditures
Feporting Act,” N.J.5.A. 15:44A=] et seq. (hereafter the Aer).

You have written that individusl Assembly gepublican members
anticipate writing and distributing "informationzl” newsletrers which will ke
eirculated co cheir consticuents inm thelr respective legislarive dizcricte. You
state that the newslatters are oot Intended to be used for "campaign purposes on
betball of tha Azsewmbly wembers or the Governmar.”  Although you write that none
af the AssembIv HEspublican members, nor the Cavernor, will be inveolved in the
primary eleccion this year, vou have Informed me that you Intended to stete that
althaugh they will ba candidates in the Jyne &, 1985 primarr salection, none of
thaw ate facing any <ontests in the primarr alection. Tha newsletters will
Foeus on informing the constituents of the mamber’'s lepislative actlviry. A
gerieg of three newsletters ata plannsd beginning In April end ending In Juns,
1585. The tewslecters will include, where appropriate, & pleture of the
Gevernor wlth the Assembly member whoe 18 sending the newgleteer and will itclude
information concerding the lagielator's ectivicy and propgtams of the Governor
affacting cthe legisletive discricc, TYou have not submicted the text or copdes
of the newslettery thet you anticiparce publizhing.

You have sskad whether under the Facra submitcsd, whac percentage of
rthe cost of the newsletter, 1F any, bust be consldersd under the Art a5 a
contrlbution o che 1985 pripary election ceodidacy of Governor Exan. You have
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citad Advisory Opinice Ko, 33-1981 in vhich the Commizgion dleeussed Ethe
allocation of expenses associated with advertialng ¢n behalf of mors than ona
candidate. %You suggest that the principals areiculated in that advisary opinion
are not appllcable to thies raquest because ihe mallings of the nwwralacters

" muet necesserlily includs & mentien of the Sovermer and his programe but that
guch inclusion should not be allocable to tha Governor ag A candidars.”

Phe Commission has on prior cccaglona coneidered the question of
whethar the expenzas of communicatiomg by public office holders to their
constituents congtituted raporteble campalgn expenditures under the provislons
oF the Act. 1o Advigery Opinfen Ho. 0i-19E3, the Commission declded that a
candidate for mchool board whe was publishiug an "informaticnal” pewsletter
contaiping ne specifie referenca to an election was required to Teport tha
newsletcey expense because the newslettar Wis circulated to the elsctorate in
the jurisdicticn in which he was geeking slectlon end provided a platform tor
tha expression of views that could ba relevant co his candidacy. Sluwilerly, in
Advigory Opinien Ho. 06-1984, the Commigaicn found that a "nawsprper" publishasd
and digeributed by & school board candidate to prospactive yoters <o 4 date in
proximity to the echool alection would conscltute An expense on bahalf of his
cappaign. In Advisery Opinion No. 10-19%3, che Commissicn was asked to coneider
<heeher the cosce of a2 lettar from 2 oember of the Srate Senate to recailers
within the Sanator's legislative diserict could ba deemed reporcable. Among the
Factors considered by the Commizeion in eaking its determination wag whether the
mailing would be undercaken during the active portiom of the cempalgn. Common
to these advisery opiniene i3 the understanding chat when a candidate contralz a
publication expressing his views on mefters ralevant to his candldacy, and whan
thee publication will be distributed ro voters in & time period in ressomable
proximity to the electien In which he iz = candidace, the coats ipcurred in
producing and distributing the publlcatiom are reportabla cakpalgn expenditures.
Copies of cthest adviszory cpinlong are auncloged For your informacion.

Adspuming that tha chree uewsleccers are published prior £o the date of
the 1985 primary election, under the facte that you hove submitced the
Commission concludes that the costs essoclaced with tha preductico and
distritutlon of the newslarters must ba regarded as caopalgn "axpanditures"”
within the maanlng of che Act, and therefore are sublect to catepalgn reporting
In the 10HE primary election. Even aseuming that the nawsletters contaln no
rafsrence to Che 198% primary election, the Assesbly Republican candidates will
exarcizse control ovar their contents, and tha newsletters will heve the effact
nf placing the cemas and views of the primary alection candidetes hafore the
alectorate 1n a timefrema pertinenr to the 1985 primary electien. The
newvglettars will provide a placform for tha candldatas to SXpTagd their views EoD
the alectorate concerning isswes that presumshly will ha relevant to thelr
candldacies in the approaching prilnary elecrion.

1n advieery Opindon No. 33-1981, the Commirsien wag asked to coneidar
how the costf of sdvertising that prowoted borh a gubernetorial candidats afd
non-gubarnatorial candidates should he allocatad hetwasn the gubernetorial aod
non-guberoatorial candidatas. A candidate for Govermer wmay not receive &
contribution excesding $A00, N.J.5.A, L%:édA-29. Purtharmore, gubernacerial
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candidaces chooslng te accept partial public financing ars subject to an overall
canpaign expenditure limit. HN.J.5.4, 10:45A-7, Advigory Opinion No. 33-1781
noted that thera are many varisble facters that the Compisplen would be
compelled to coneider in determining precisely what percantage of an
advertisament should be allocaced to a gubernatorial candldata. However, B8 &
genaral proposicion, an advertleement which namad, plctursd or otharwise c¢learly
identilisd a gubernatorial candidate would be allecebla in an smount not lees
than 25 percent to¢ the gubernatorial candidets. In ¢onsidering your inguiry,
the Commissicn 1s unable to fiod any reason ceo depart from the arandard it
articulated in Advisory Opinion Ne, 13-10H81.

GoveTnor Esan has publicly anmounced his candidacy In the 1985 primaty
election. The contemplated newsletters will circulars his picturs and provide a
platform for the expression of his views on public igsves that concern the
glectorata. The L[actc that be is gurrently che lncusbent Governoz, and im that
capacity serves as a lender of his party, dees oot alter che fundsmental facc
that the costs zspociated with this newsletter will have the effect of
furthering his 1985 gubernaterial pripary election cendidacy. Therafore, the
persong of entities defraying Lhe coste of the pewsletrers are making &n in-kind
concributleon to the gubernstorlol candidacy, and the value of that contribution
may net axceed 5B00. See Commission Hegulation M.J,4,C. 19:25-11.5 satting
forch that the Falr marker value of a contributed item must ba uaed In
decatmining its velue for contributicon purposdd.

In ordat to determina the preelss smount being concribured to the
gubernetorial candidacy, the perach$ or enticy dalxaying tha costs of the
pouplacter should sacahlish the fair market value of publishing and circulatinog
queh newsletters. As staced in Advisery Opindon Ho. 33-1981, at least Z5
sercent of that amourt should be allocated to the gubernacerlsl candidacy.

In regaxd to the expenditurs Iimit set forth in H,J.9.4. l¥:442=-7, che
allacated fair matket valua of the newsletters constliute expwaditures on behall
af the gubarnaterial candidacy and must be ineluded 1o caleulacing tha
candidate' g ohsarvance of that limit.

Vary truly vours,

agon €. Nogy o

E. NACGTY
Eraff Counsel
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