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ADVIEORY OFINION RO, I0-19B4

Dear My, Havnes:

Tour lecter to tha Eleccioo Law Enforcement Compissicn requesting
ak Advieory Opinlon has been considared by the Commlssfon and I havs been
directed Lo fesue chim regponse. You have asksd seversl questions pertaining
te the reparting and public finavcing requirementz of the Campalgn
Conirlburions and Expenditures Reporting Acr, N,J.F.4. 19:444-1 et meg,
(hereafter, the Act) as applied to items donared to a fund raieing auction,
and to the proceeds gooerated from cotiducting that accivicy.

You have wrirten that the "Priends of Erewve Wiler,™ 1z an
organlzation that iz ralsing funds [or the purpose ¢f exploving the
leasiblillety of & 1985 gubernatorial catdidaey by Mr, Wilay, 1.s. "Legting
the wacars.” This commlctee will solicit denations of services or goode to
be sold at the fund rafeing &vent. By war of gspecific txampile, you write
that among the items to be auctifoned will be a gouTmet meal, the ysa of g
vacation ectbage, tickets to an entertainmant avent, art work, zod other
migeellanecus avcicles.

Initially, you have agkaed what value should be ageigned to
<oentributiens of goods or services which are Biven to the comittae. The
Act requires that cendidates Teport contributipna congleating of ¥ cagh or
other things of value." N, J.S5.A. 1%:144A-16(a), That remm is defined to
wean " . . . any irem of resl or perecnal property, tangible or intangible,

. but shall not be deemed to include parsonal services other than paid
personal services,” WN.J.S,4, 19:444-3(1). Trems =uch g% a dinper ar g
reptegurant, clocthing, tows, booke, the use of &8 vacation home, tickekts to
an entertainment event and similar articles come within this definleion.
As zuch, they must be reported by the receiving commictes at thelr "Fair
market value." Commizslon Repularian K.J.A.C, 19:28-21.4; 19:25-16,%4,

A8 gtatad In the definitfon however, the term '"other things of
value® excludes veluntsery personsl serviceg, l.a. pereonal gervicez that
are net paild [or by other persons. Therelore, if a pereonal service iz
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periormed on a volunbtary basis, the donatian of that veluntary pereonal
service does nor give rige o 3 reportable event wunder tha Ace. Commiesion
Begulatlon N.J.A.8. 19:25-11.4. Among the items vou listed to he donatad
were tennis lessons. If the tennis lemsome are to he provided by tha donor
perienally, and the doaor is not recelving compensation For glving thosa
lessarns, the donor has pot made a reportabla contribution to the comittee.
However, If 8 domnor employs amother person to previde tenpis leggsone, and
that service i donated to tha committae for tha purposes of ite suction,
the donor has coentributed s reportable "peid personal gervice." The valuae
of the contribucion 18 the setual amount of compengation pald by the doner
to the dndividual actually performing the services. W.J.4.C. La:444-2¢F),
Any pereco contribucing such services muee provide the campeign treagurar
of the cormmittee with 8 statement getting forch the actual amount of
compensstion pald. Comslssion Eegulaticn N.J.4.0. 19:85-11.4(b].

The committee must ohtain fror demers or othar compelent AouTces
suffieient information to determina foir market valus, I[f the donor dip
unahle to provide fair market value, the comittes muse obtain informatien
whather the vacation home has bean repted previously duriong & comparable
peried of rime or, if not, whet comparable rontals of such homes would be.
The commitree muat obtein [rom the donst what che cogt for 4 meal at a
reataurant would be for enrone purchasing such a4 meal, The valua of
dopated tickets to entertainmepnt events would norwally be their Face valua,
although under exceptiocnal ¢ircumstances whers becavse of an
extracrdinerdly high demand it is concelvabie that fair market value could
exceed the face value of the tickets. The denztion of Focd {temg
constitutes both a eontributlon of goods and services, The value of the
food can be determined at sctwual coet, while the gervices provided in
prepating the [ood would be reporcable only 1f they are provided by paid
help.

You have asksd the Commfseion te examine Advlgory Opinicon 10-1858l
which addressed 2n ingquiry concerning the gift of g palnting or other work
of art to 4 candidate or political committes. The Compiseion balieves ehat
the principles artfculated in that Advizory Opinion remain viahla, If the
Painting or work of 2t f= creaced speciliically for the purposes of the
candidate or the political commlttesa, and Lf rhe arcist volunteers hiz or
her perzonal services In creating the work, only the "fair markat velue" of
the coat of the canvas, frame and psintg would be subject te reporring,
However, 1f the ownar of 3 Faincing or work of art which hag nor beasn
expressly created f[or the Fund Talging purpoges of the gandidate or the
pelleical cotmittee comeributes that PRInCIng to the candidate or policical
coomittes, the receiving candidate or polltical commtttas mugt report the
“fair warket" valve of the painting.

The Complzeion recognizes that eatablishing “"fatr market vglys"
Ag not alwaysa an undertaking of preciglen snd exactitnde, Heverthelegs, it
1e inecumbent upon the commitiee to requlre ite donores to provide records
and information that enshle the commiftes to arrive at 8 Eigure that
reflacts "fair market value," The determination of the fFair market value
of donated items is pareicularly dmportsnr in che setting of & publicly
financed alection.
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Alchough ¥our fnquiry does not specifically raise the quescion,
the (ommission wishes t¢ brimg te your acttention that a peracn or committee
meking & “contributipn" to g guberngrtorial candidate may nor make a
contribution or contributions in the aggregate in excess of 800, N, J.%.4,
19:444=-29(a}. The term "contribution' includes “acher thing of value.
H.J.8.A. 19:444-3{d). Therelsre, the contriburion lieit applies not aonly
te cash contrlbutiong,. but alse ko goods and pald persconal aervices. Alaeo,
the Commiseion wishes fo bring to your attention that contyibucions in the
farm of goodes or eervices are noc eligfble for macehing with public fundg.
Cormmiseico Regulatiom N,J.4.C, 19:25«1&_117(8).

Tou have alee asked the Commlszion o examine the reporting aod
publle financieg requirements as to the purchasze price received by tha
commicees for che auctlen of goods. Cormmlsalon Eegulation ¥.J.A,C.
19:2%=16.14 provides, in pertinent part, a= followi:

"Any eentributions in the formw of the purchaze price
peld for an item of Intringic and enduring valwe [=zuch
az & watch}) . . . ehall be eligible for watch only to
the wxtent the purchaze price exceeds the [aly wmarket
wvalue of the item or henefit conferred an the
contributor, and only the exceas will be included in
caleulating the 5800 contributien limdc . . .M

The Commlesion believes thet the disclosure requirTements of the
Act compel the commitésde (o report the entlre purchase pricea, but only that
portion of the price which exceeds the feir warket value of the donzted
gnodg constieuteg a "concribution' to the committes. Fox exsmple, #ssume =z
donated icawm has a2 wvalue of RI00, and che comlctee auctions this item for a
parchase price of Z800. A8 has been zlready noted in thig Adwisory
Opinlen, the donor has wade 8 repeorrable In-klnd ceontribution of 5500 whichk
ig elec reportable as an in-kind expenditure, Howevet, the purchasar has
made a contributlon of only 2104, that 1s the differance between the fair
market valus of the donated item {5%00) and the total purchase prica
(5600). Therefore, for purposes of imposing the contributfom 1imle of
F.J.5.4. 1%:444~20, the donor hag made a contribution £500 and the
purchaser his wade a1 cencribultien of $100; only the 5100 Jifference 18
eligible for matching public Funda, The Commission finde that it is only
the perelon of the purchase price which exceeds Talv wmevker walus that can
be Fairlr understeood under the Act to constitute a "cnntrihu}iun" to the
_ coomittee from the purchaser. The rewsinder of the putvrchase price (E500)
1g [or the purpoee ¢f cbraining the item that wag gold, Purthermore, thea
3500 received from the purchager is credited egainet the in=kdnd
expenditure.

It sumeary, the comittes may accept % denatlon of an item with a
fair martkef value of up co §600, 1,e. the contribution limitc for &
gubernatorial candidate. K.J.5.A. 19:444-29, That item congtituteg &
repotedble conttibutlon by the dotoy. The commitées may sell chat ltewm for
& price x% high ag 31,800, The committes iz ohlipated te report the Jl.&600
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purchase price, but only J800 of chat prlee constitutes a Neontributfan™
and 1z counted toward the 3800 contrlbution liwit. That portion of the
purchase price (§800) that exceeds the falr market valua 15 ellgible for
matching funds. M. J.A.C. 19325-16.L6. '

You have wrltten that the "Friends of Steve Wiley" organizatien
is presently a "testing the waters" encity, As such, the Ffunde it recelves
and the pavments 1t makes moust be solely ior the purpose of determining
whether Mr. Wiley should become & candidate. Comnission Regulation
K.J.A,C, 19:25=3,1, Hr. Wiley, or the commiteee in his behall, wust keep
records of all Funds rveceived and paymants made, H.J.A,C, 19:25=11.6, and
all fundg must he deposited in a bank depoeitory sccount eéstabliched for
“teating the wacers" purposes. N.J.4.C. 19:25-16.5(h}, If Mr, Wiley does
become a candidate, the concributlons received end the payments made becooe
subject to the limitacions, prohibitions sud requiremente ol the Act.
N.J.A.E. 19:25-12.8. A person conducting "testing the waters" activity who
bercmes a guberngtorial candidate wmwet Teturn any portion of any payment
vecelived durlng the “testing the waters" period that exceeds the 5H0Q.00
contribution limit establizhed for gubernatorisl primary elecplooa,

N.J.h. T, 15:25-16.12.
Yery truly vours,

ELECTIONM LAW ENTORCEMENT COMMIASTON
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