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ADVIBORY OFIMION FO.02-158%

Dear Mr, Lawvy:

Your lecter tp the Electlion Law Enforcement Commiesicn requesting
an Advigory Opinion has been considered by the Commisaien and I heve beeo
direeted to fesum this response. Tou have agked peveral questions
pertalning to the annugl Financiel reporting provieions of the Legiglative
hetivities Disclosurs ek, KH.J. 6.4, 52:13C-18 et seq. (hereafter, ther
Artl,

You hava written that you are the Fxecutive Director and Commssl
of the Mortgage Eankers 'Apsocliarion of Hew Jersay (hareaftary, "MBA™Y, =nd
you are the exelugive legiglatlve sgent for the MRA. In addition ta your
duties for the MPA, ¥ou are also an actorney engaged in the private
practice of law, Your lobbying duriez on behalf of the MBA regulre you to
traval toc Trenton perlodically, howvever ¥You Ifrequantly conduct other
businezs on such tripa that ia not related to your MBA represantatiem. You
state that it is difficult fo quantify the tlme vou devote o lobbying
activity.

You bhave alee informed the Commieslon thet vour Tetainer
agreement with the WRA does not differentiste between the services ymm
provide s Executive Dirwcetor and Counsel and the services vou provide ax
legizlacive agent. You have stated that whlle you are proevided by the MDA
with an expenge account, its purpose ie principelly for attendence at
weetings and cooventilons arouod the country., According to your latier, you
tradicionally bava not uged the empense gccomt for purposes directly
telated to lobbying accivity,

Frim thesa submitcsd Lacts, vou Initielly inguire whether the MEA
has an obligatien te file with the Comnizsion an snoual report of lobbying
activities pu¥suant to H.J.B.A. 52:13C=21.1. In your Iettar vou sdgpest
that the level of lobbying conducted by the MPA had been generally
increaging over the recent years; however, you do not specify the total
anoual expenditureg For this purpose. 5Since the HBA 1: sn essocintiom
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employing your servicea for the purpoaes of influ&n:ing legiglation, ft
conas within the definition of the term "lobhyisc™ gs zet forth In B.J.5.4,
52:13C-20{d), The annval reporting requiremesnts, contained ip K.J.9.4.
51:130-32.1, require & lobbyiat that undertakes axpenditures which exceed
52,500 in any calendar year for the specific purposa of affecting
legialation toe File an snnual report. The nature of the azpenditures and
mathod of caleulation that are to be psed in determining whather the 51,500
threshold has been axceeded ars get forth in Commiesion Regulation N.71,A.C.
19:25-8.6.

Tou heve alsc aesked whether you have acquired a reportiog
obligatien by wirtue of your activities ap the lobbying repregentative of
HRA. Bipce You do receive compesasation from thac entity for the purposes
of lobbying in the Etate, acd agsuming that conpansation excesds 5100 inm
any three—oouth period, you would be a2 "legisiztive agsnc™ within che
meening of that term as defiped by N.J.5.A. 52:13C-20{g). As smuch, you
weuld similerly gcquirs sn aonual reporting obligatiom pursusnt to N.J.5, A,
51:13C-22.1 if aeither the compensation you recaived or the expenditures you
undertock for lobbying purposes axceedad 52,500, See generally, Commiszion
Regoletlon R, J.A.C. 10:25-8.4,

In the avent that both the MPA, Iz ite cepacity as a ®lobbylet,”
and ¥ou, In yvour capacliy 26 a “legislative agent,"” are obligsted to file
annug]l reports of lobbying activity, and assuming thatr the MBA undertakeg
ho other lobbying expendicures except-those made by vou in its behalf, the
MBA may desigoate you to file 1ts lobbylng rapeort. This precedurs =volds
the filing of gubstantially idencical reports by the HRA and you. (Sew
Complgsion Ragolatlon H.J.A.C. 19:35-8.11(b}). This desigpnation may ke
aceomplished on Cotminsion Form L-2, i

The Commisaicn has previously addressed the reporting
requirements of attorneys whe act in both a legal and legizlstive ngent
capacity for a eclient, In Advigory Opfnioo No. 07-1%33, & copy of which is
enclosed, the Commission stated that sxpendituras made for the purposes of
legal represeotatinn in ajudicatory proceedingg do not come under the
Jurledictional acope of the Act, Similarly, sxpenditures undsrraken by the
MBA for compensetlng ¥eu for your non=-lobbying duries as Executive Director
are cutsids the reporting requirements of the act. That porcion of the
compensation that you recelve From the MBA during the calendar wear which
is related to direct communications For the purpose of lobbying wuat be
lpcluded fn the annual reporca. The MBA mugt disclose the lobbying
compengation it pafd you =5 an expendicure, N.J.A.C, I19:25-8.7f{ai(1), and
¥You must digclose Lhat compensation mz 8 tecelpt it your cepaclty as
Iegielative agent, N.J.A.C. 19:25-B.6(a}{1). The Commitsicn helieves that
the mopt appropriate weched for determining how a single fee or paymenk
should ba attributed among services performed for a client, incioding
labbying, is to meazure the time gpent on each feparate cervice. 1fF you
have mat done g0 to date, the Commission encoursges vou to escablish a
record kesping oyatem that clearly delineates the gmount of time ¥ou spend
for direct lobbylng communicatlons and for lobbying relzted activircies,
such a2z gupporting research, and the compensation you Teceive for choge
lobbying related gervices.
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You have also iogquired as to how to report travel sxpmosas
incurred by vou when the purpose of the travel Is not exclusively leobbying
activity, Trevel expense ilpcurced by legiglatlve agents For the purpose of
lobbying 1 aubjwct to reporting requirements, Cocmmizsion Eegulation
M.J.A.C. 19:25-8.7{a){5) provides. in pertineént part, axz follewa:

fa) The reporting caleulation shall alse include,
witheut limltation, the Following expenditurss which
relate to diract, express and lptentionel communicatlon
with legielators or the Governcr aor hls staff for tha
speaific putpeoge of affecting legislation:

o

L ] L ] +

(5) Trawal znd lodging for the leaislative agent.

The Commifgion Regularion raquires that all travel and lobbring
expenges that relate to lobbylng communilcetlons must be dipcloged,
Aneruming that these expsnses were borne by the MEA, the fact that tha
travel activiiy may heve invelved other purpoges bezldeg lobbying doea mot
relieva the MBA From the Teguirement to disclose the sotira travel -
expenditure. B8imllerly, travel expensea Incurred by ¥ou as & legislativae
agent for the purposea of lobbying must be entlrely disclosed 1o your
reports notwlthetanding collateral purpose for the travel activity.

You have slee provided the Commigsion with informatlion concerning
your sApense account, end the Commisaion infers from your latter that you
are ingquiring vhether the expensa account is subject te discloswvre on
lobbying reports. Prow the informatlienm you have provided, the Comizaion
would agree that if the pecount 18 oot usad for lebbying activicdes it
would oot be subject o disclosgure, However, iIf the account ia used for
the travel &xpense you previpusly described. then the travel expenditures
are subject to disclosure aa indicated in thie Advisory Opinifon. Further,
if lobbyinpg communicacions with legislators eccur at the masatings and
conventions you pttemd, the expenses you lncur in telation to your
attendanca ars subisct to diselogure, K.J.A.C. 19:25-B.7(a)(5). Even iIn
tha absence of a direct lobbying communieation, your expenses could become
reportehle if a principal purposs of the event was to agsemble Information
or plan strategy For a lebbying comgunication, or 1f ¥our acitivities wera
in come other way lobbying releted. Sea generally W.J.A.C. IP:25-8.7(a).

Very truly Yours,

ELECTION LAW FENFORCEMENT COMMISS10N
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