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ADVISORY OPINICN NO.l2-19%83

Dear Mr. HKozlovw:

Your letter co the Election Law Enforcement Commigaion requescing an
advisory opinion has been considersed by the Commiesion and I have been directed
to 1gsue this response. You have asked whether any porticu of the cosc of &
media campaigu to be paid for by the New Jersey Republican Brate Committee would
he allocable te e potential re-election campaign by Covernor Eean pursuant to
recently enacted "testiug the warere" regulatioms. N.J.A.C. 19:25-3.1 et saq.
For the reasons stated herein, the Commisgion finds thar che contemplated medie
campalgn as descrihed in your letrer request of Seprtember 15, 1983, ere nor ex-
pandirures subject te cthe "tascing che watera™ reporting raquirements.

- ¥You have wricten the Commlzalon thet the Repuhlican Scace Commircee
anricipares purchasing television or other medla advertising for use during che
1983 legislative election uampaign. The adverrieing will comsiat of e video
featuring Governor Eean, togethar wich an audie delineacing pledges made by the
Governor and Republican legizletors geuerally, followed by & recitation of the
Governor's and Republican legislators' efforcs to cartv out those pledges. At
rhe conclnalon of the advercigement, there will be remarks hy the Governor
requesting vorer participation vila support of Repnblican legislative candidates
in the Novewmber B,19E3} genaral election.

At the Commission meeting conducted on Septembher 19, 1983, Frank E.
Holman, Cheirmen of rhe Republican Scate Commictse, and yourself appeared per-
sonally to Further amplify the circumstancee surrounding the campsign. You
indicated chat noe apecific legieletive candidate will he identified by name, hy
pilcture, or by any other means,

The Commission has recencly promulgated regnlations governing
pre-candidacy or "testing the watere" activiety, 15.N.J.R.1182(e), July 18, 1981.
Under those regulstions, any individual, er any coumittee acting on the behalf
of an individuel , rhar receives funds or makes payments solely for the purpose
of determining wherhar that individual should hecome & candidata for puhlic
elective offica in this State 1s subject te cercain record keeping and reporting
requirements. If rhe individnal does become & "candidare," wichin the meaning
of rhat term as definad in N.J.5.A.15:44A-3{c), the funds received and the
peyments made become becrme "contributions"” and "expendictures™ aubject to
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the limirarions, prohibirions and requirements of rhe Reporrting Act.
N.J.A.C.19:25-3.1. 1In a gubernareorial elecrion, funds expended for "cesting the

waters" activicy an behalf of an individual who becomes a cardidate are included

in derermining the total amcurc the gubernatnrial candidate is permitted to
expend on behalf of the gube*watorlal candidacy. N.J.A.C. 19:25-16.9(a) (3);
19:25-15,11(a){2}.

In Advisory Dpinlen 33-1%81 the Commission consldered a relared izsue
vhather = State policicel party commictee may allocate the ¢ost of instiltutional
advertising ro non-gubernatorial cendldates when sunh advertising occurs during
the course of a gubernatorial campaign. Whille rhe ocpintion 1s ner directly
applicable to the question presented today, Advisory Opinion 33-1981 continues
to provide guidence with respecr to the allocation of expenditures in the con-
text of & gubernatorial campaign,

Essential to the determination of the lszue presented roday is whether
the advertisement in question could he seild to have been made, et least in part,
on behalf of a guhernatorial candidate or in furtherance of en assessment by an
individual who is considering the initlecion of a candidacy for che affice of
Governor. Among the many factors thet are relevant to the determinaticn of this
issug are: The timing of the advertisement in relation cto a gubernatorial

- election; whecher an adverrizement can he sald to contsin an unambiguons refer-

ence ko Governor Kean as a candidate or a pacential candidate for the office of
Governor: the Individusl or orgariration vhich 1= spomsoring or underwricing the
cagtk of the adverrisement: whether the advertlsement arlses Iin the copcext of an
eleccion in which the individual In question can he expected to play a role
independent of n potencrial gubernmatorlal candidacy; whether the thrust of the
advercisement is to promore the Institutional Intereste of a state political
party committee or, in contrast, the personal views of a candidate or pocential
candidate for the office of Governor. _

In the cese at hand, the Commission 1g of the opinion that none of the
coat of the advertising deserihed in the requeet would be allocahle ro e furnre
candidacy of Governor Kenn for re-election. The advertisements are being
produced and paild for by the Republican State Committee in furtherance of irs
Institntional funcetlon te promeore cthe election of Repuhlican candidares. The
advertisemencrs will appear in the context of a blennial legislntive cawmpaign,
two veare prier rto the general elaction in which rthe cffice of Governor will he
cemtesced. Moreover, Governor Kean'e participation in these ads can properly
be described a2s being in fnrtheranne of his responslibilities as & leader of the
Republican party In New Jereey.
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The "testing the waters" regulations recencly enacted by the Commis-
sicn were not imtended to restrict public figures from accively participating in
legislztive electicns where, as here, the expendirures zre belng made by a2 State
political parry cormittee, in the course of- the legislative campafpn, and the
description of the proposed text* does not Indicate the presence of an unambigu-
ous reference in furtherance of a candidacy or can he said ro he part of &n
assessment of a potential candidacy.

There 18 no way to escape the fact that incumhent office holders or
vther public figures obtain some colleteral benefits to a potentigl guhermato-
rial campaign when they engage in activities directly related to their other
public and political responsibiliriee, It is when the timing, contexc and other
clrcumstance of the expenditnre can be reasonably saild to have been made om
behalf of a candidate or as part of an assessment of a pocentizl cendidacy that
an zllocation mnst aceur,

NEW JERSEY ELECTION LAW ENFORCEMENT COMMISSION

By: fis/;

GREGORY E. NAGY
Staff Counsel

GNick
¢/Frank B, Holnan, Chalrman
K.J. Republican Scare Coumitres

*This opinion la based socley npon Information contained in Mr, Kozlov'e letter
and starements made at the Commission meeting. The Commiesion declinad che
opportunicy to review che text in print because of the request of the Repnblican
Sracre Cormittee cthat the ctext remszin confildential nntil the sfring of the
adverctisements. The ultimace applicatlon of this opinion {8 therefore dependent
on the rext conforming to the descriprion and wndersctandings expressed in the
Cpinien.



