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ADVISORY CPINION WO. 10-1983

Dear Mr. McDonald:

Your leccer to the Election Lav Enforcement Commiesion requesting &n
Advigory Opilnion -hag been considered by the Cowmiceion and I heve bean direcced
to lesue this response, You have asked wherther the eosts of & letter from &
memher of rthe State Senate to rvetallers within the Senator's leglalstive
dietrict can be deemed as reporctable cempaign expenditures under the provisions
of the Campaign Concribucions and Expenditures Reporting Act (hereafter, the
Act), N.J.S.A. 19:44A-1 et 5€q. For che reasons stated herein, kindly be
advised that the Commission, on the limited facr record you havs submitted, is
unahle to offer any opinion.

You have submitced ro the Commissilon the text of & proposed letter by

a member of tha State Senate concerning thart member's position on -aales- and-

 income tax leglslarion. The text of that letter is hereby incorporacad vithin
the facts of this Adviacry Opinion. You write thet the Senetor will mafl the
lecter thile month to recall esrvablishments in his distrlec and that the letcear
will be tvped on office srtariomary, mailed st Sctarte expense and will includa
photocoples of rhe Senate and Assembly voting machina tallies of the particular
tax measures addressed io rthe lerter. The Commission infers thet the Senator is.
running for re-election and therefore is a "candidacte" within the meaning of
N.J.5.A. 1%:44A-3{c) in rhe November 8B, 1983 general election.

The Commiseion hese on prior ¢ccasione considered the question of
vhethar communications by Incumbent office holders, paid for by publie fundas,
constitured reporteble campzign expenditures under the Act. In the case of
In re Dawes, 156 X.J. Svper. 195 (App. Div 1978), the Appellate Division
affirmed the Comsission & findirng of a vielation where the candidare fzfled te
disclose expenditures made by & publiec utlliries authority for a mewsletonr
vhich procoted his cendidacy. Concluding thac the Commission’s decision wag
supported by sufficient credible evidence, the Coyrr observed:
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"The heering exaniner's description of the letter
as 'a subcle masrerpiece of paliricsl propaganda’
concaining useful informerion 'but cloaked in asuch
self-lavdatory rainment [sic] &8s to make anyone
but a politician blush' is eccurate." 156 H.J.

Super., at 1587,

Gther facrors relevant in making the determinacion am to whether rhe
publicacion and discrihution of sn. official mailing ie reportehle es & campeign
expenditure would include whether the malling wes sent during the active portiom
of the campaign; whether the letter i3 required to be sent or reascnably
approprizte Lo be senr in carrying out the dnties of the puhlic office held by
the candidate; whether the subject matter deals with the official dnries of anch
candidate or with matters which properly should he brought to the .etrention of
the public; whecther the tone of the letter 1e the. reporting of public
informaetion racther than being of a pelitical pature; whether such letcers are
cuatomarily sent by the candidate or other persons holding similer public
office; whether ic conteins picrures, slogans or politicsl materiel; vhether the
mailing {= limiced to the personma within the area azffected hy the public offics,
and che intent of the public offiefal in sandiug such e letter. See Advisory
Opinion Wo. 17-1978; a copy of vhich 1a enciosed.

In contrast Co the nevsletter thet was the suhject In the Dawes case,
the letter you have submitred does not dwell on the nccomplishmeuts of the
coendidate. However, the texc does appeer to contemplnte the approaching genersl

- glection cempaign., For exemple, cha author’s cheracterizetion of the enectment
of the sales and income rax legislation thatr 15 the subject of the lattar as
"rohhery" rings of cempaign rhetoric. TFurther, the cext staces that the
candidare 1s "being criticized" for the poeition the candidate essumed on rhe
taxing and spending programs. The Commlssion does not know if the source of the
cricicism slluded to derives from retallers corresponding with the Senetor or as
2 cempaign issue by a policical adversery. Furcther, the Commission- daes -nok -
know whether the Senator intends to limit the msiling of this letter to-retgils
merchants who have written or otherwlse previously nommunicated tn the §¥hatqr_
‘to express Thelr views on the tax issues, or wvhecther the letter will be uvidely -
cirnuleced to vecailers or other persons In the legislative district of the
Senator who heve nor previously expressed gny interest in the subject matrter,

The Cemmission belleves that rhe requiremencs of the Reporting Act
should net be applied to the conduet of the day-to-day communications of s
legislscor who is responding to ordinary concerns of conscitwents. Therefore,
1f the fects indicated thar cthe Senator's letcer weas to be only in reaponse Lo
communicationsg received from comstituents, the Commiseion’s view of the letter
might be substantielly differenc. However, unsolicicad expressions of partimen
vieypoinctes by a legislative candidere in the contextc of an approaching slection
~ay rerit disclosure under the Act. In the Instant matter the Cormission
‘concludes thar 1t would require addirional facts to determine if the Act should
be spplied.
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Also unknown to the Commission are che factors that contrel the timing
of the proposed letcer. The Comrission understands from the text that the vote
thar the Senator is publicizing wea.taken seversl menchs age. The facc that
the author has chesen this cime to communicate the auchor'a poeition on thec
issue places 1t squarely hefore the electorste In the time frere of the eleccion
campaign.

Finally, the Commiteion does not know vhether the election opponent of
cthe Sepator wss a membar of che Assemhly et the time thacr the vote on the tax
iseuas vas taken. The Coomission understnnde that the Senator will include with
the lerter photocopies of che Senace pnd Adsembly voting machine tallies,
Therefore, If the opponent was a member of the Assembly, the oppooent’s vote
_%1ll he circulared er the same time s the wote of the Senacor. The Commission
‘believes chat euch & clrcumstance would tend to support en vltimate conclusion
that che comounication wae campaign relaced.

For the reaggones etated hereiln, che Commlselon ie uneble on the limited
fact Tecord before it to express any opinion whecher the coet assoclated with
the letter submitted cen be deemed &5 reportable campaign expendicuree under the
Acc.

Very truly youre,
HEW JERSEY ELECTION LAW ENFORCEMENT COMMISSION

GREGORY E, NAGY TN
Staff Counsel
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