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ADVISORY CPINION No. 03-1983
Dear Mr. Edelstain:

Your letter of Jagunry 24, 1983 to the Elecrion Law Enforcement Commilssion Tequest-
in.g an advisory opinion hes been consldered hy the Commission and I have hesn directed to
_ 18sue this response. You have asked several gnestlons concerning the application of the
Campaign Contriburions and Expendicuras Reporting Act {(hereafrer, the Act), H.J.5.A. 19:
444-1 et seq., te "Friends of Pacer Shepiro"”, a commitctee established co solicit contribu-
tions for che purpose nf satisfying outstanding obligaclons arising ocut of the 1982 ganeral
election candidscy of Peter Shaplro for Essex County Execrutive, and for making ocher
expenditures thst include exploring tha feaaibility of a candidecy of Peter Shapiro for
publle aoffice {l.e., "tescing cthe wmrers"™).

PACTS SUBMITTED

You have written that the "Friends of Peter Shapiro Commircee”™ (hereafter, F.F.5.)
has filed a designaticn of treasurer and campaign depcelcory pursuant tn N,J.S.A. 19:444-10.
Furcher, F.P.S5. haa filed a report of contribuctions and expendicures related ro a fund
ralaing effair it aponscred. See Adviaory Opinion 05-1983. The proceeda fram the fund
raieing affair will in parc be used to meet oncscanding ohligatioma remaining from che 1982
candidacy of Mr. Shapiro for Tsgex County Execurive., Expenditures are also contemplated
for purpoaee of supporring other candidates for pnhlic office, aupport or oppoailcien for
various pnbililc queacions on che balloc, mailing information, snd policically relaced expenses
of Mr. Shapiro such aa rravel and pelling, cammonly referred to aa "testing the waters",
Specifically;, F.P.5. enclcipates making expenditures for ectivicies intendad to determine
the feaaibillicty of Mr. Shapiro undercaking a campaign for pnblic elective office. Your
lecter does noc apecify the precise acrticity that is contempleted, ocher than cravel,
accending conferences, the discribution of newslecters and polling.. Because your inquiry
refers to statnres concerning the public fipancing of electlons, the Commiasion assumes che
of Fice for which the "testing" activicy wonld occnr is chac of Governor.of this Stete,

QUESTION 1.

Inicially, you hava aaked if F.F.S5. would acquire reporCing obligatilona nnder the
Act For what you chareccerlze as 'generel pnrposea’ expenditures, or expenditures for "teat- -
ing the waters” such aa polling ro darermine the fenaibility of a candidacy.

"y



Advisory. Opiaion No. 03-1983 - Pege Two

Wich respect to expendirures for "general purposes” you ere hereby edvised that
F.P.5. would be consldered in the game posicioa es aay other entity rhat might qualify
g8 8 "politicel cammirtes" as thet term is defined In the Act. A "polirical comirree"
i1s defined as "...any two or more persons acting Jointly, or any corporation, partmership,
or any other lncorporated or nnincorporsted association which 1= organized o, or does,
aid or promete che nominaticn, election or defeat of any cendidate or cendidates for public
office, or which is organized to, or dees, ald or promote ths passags or defeat of s puhlic
question in any election". N.J.S5.A. 19:44A-3(1). You have previously been advieed thac
F.P.5. 1s 8 "policical commitcee" for che pnrpoees of meetilog the Filing requirements
contained in R.J.S.A. 19:44A-18 hecause it conducred a fund reiser to eatisfy obligetiocns
remaining from the 1982 candidacy cf Mr. Shapiro for Eseex Councy Executive, Advisory
Opinion 05-1983, Contribucions received and expenditrures mads oot related to this- fund
raiser would have to he reperted If they were recelved or made to sid or promote 8 candidacy.
Under such circumscances, F.P.5. would become 2 "political committee" for another electiom,
and would he subject to the reporting requnirements sec forth inm N.J.S5.A. 19:444-8 end 19:44A~

16 ne to that election. Such contributions and expendicnres would be reported in the appro-._ ...

priate 25-dey pre-election, 7-day pre-election or 15-dey post electlos reports, depending
upoc the dey the contributlone were recelved or expenditnres made. 3Bacause the fact record
you have submibtted concerning the nature of the activiciee is rether hroad, the Commission
cannot determine whether che annuel reportiog chligetioms might nrilse purauent to N,J,.S5.A.
191 44A~8 and Commission Regulaticoe N.J.A.C. 19:25-10.1 et eeq.

With respect to expeoditures [or "testing the warer" amcrivity in regerd to a pessible
candidscy by Mr. Shepiro for the 0ffice of Governor, if F.P.S, had campalgn reporting ohliga-
tione ss a “political committee” s8 previously deecribed, all of its diabursements from 1its
canpalgn account would have to be disclosed in its campalgn reports, Any policicel commitcee
must account for ell expanditures made from che campeign account whecher or noc thoge
disbursemencs were for "reating the warera™ purposee. N.J.5.A. 19:44A-8, Assuming F.P.5.
did not undertake eny candidate releted or otherwilse reportable activity wich the excepcion
of "teating the waters"” expenditures, the obligation to report chose expendictures under the
Act would arise only 1f the individual on whose behalf the expenditures were made did sub-
sequently hecome e gubermntorial caudidate.

The term “candidate” is definad es "...an individuml seeking or heving sought electiom
to public office of the Stete, or of e councy, munlcipalicy or aschool district at e primary,
general, municipal, schmol or apecial elecrion..”, N.J.5.A. 19:44A-3(c), The Commigsion
haa previocusly examiued the gquestion of what specific arcs give rise to the inceptiom of e
candidecy. Advlsory Opinlons 33-1976, 06-1378 and 02-1978. Thoee opinions recognize that
8 candidacy msy sriee prior to the fillng of nominating petltlons, or prior co some other form
of public delecaration of candidecy. They further recognlze that there is a distincrciom
between activity intended to-egeist an individual in assessing the feasibility of that
individual's posesible candidacy (i.e., testing che waters), end sctlvicles eignifying that
a private declsion to undertake a candidacy has been reecbed. Advisory Opiniom 33-1976,

The Commission concludes that "testing cthe water" activity coupled with a candidacy
for the Office of Governor by the indlviduzl on whose behalf the "tesclng the water"
expeudicures were made does necessitate Teporting by the encity making the expenditures,
Such reporring would be made in campalgn reports relevant to the election in which the
candidacy occurs.
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' : QUESTION 2

You have asked the Commlseion to assume for the purposes of thils Advisory Opinion
that F.P.S5. ma¥ esrablish & separate bank account to recelve contributions om behalf
of 2 candidacy by Mr. Shapilro [or the 0ffice of Governor. Contriburlens received in
such an aceount would be made in accovdance with the SB00.00 limit en any contributicom
from a contributor te candidares for Gowernor, as set forth in W.J.S5.A. 19:444-29. You
have asked 1f Mr. Shapiro does become a candidate for Governor subsequent to rhe estab-
lishment of such an account whetber he could designate it ase his principal campaign
depository for his candidacy purevant to N.J.S5.4. 1%:i34A-32. A consequence of such a
designarion would be that contribucrions received in that account could he eligible for
marching with public funds pursuant H.J.S5.A. 19:444-33. Alspy, you have asked whether
contributors to F.P.5. would be permicted to thereafter make full, maximom contriburions
of $800.00 to Mr. Shapirwm's gubernatorial candidacy.

There 1& no prohibition that would preclude F.P.3. from copenlng an accounc at any
time in anticiparion of Mr. Shapiro'e candidacy for the Dffice of Governor in a future
election. As to such an account, F.P.S. would acquire reporting obligationz ns a
"policicnl committee”, and would he required to designate a bank deposirory apd treasurer
pursuent to MH.J.5.4A., 19:44A-10.

Assuming that Mr. Shaplro does become e "candidate" within the meaning of the Act,
be could designate the separate acconnt as his principal cempaign committee for the
gubernutoriel primary election pursunnt to N.J.A,C. 19:25-16.4. In regard to s
gubernatorial general eleccion campaign, see N.J.A.C. 19:25-15.5. The effece 0of asuch
a designation would ba to establish the elactlon hank account deacribed in W.J.5.A.
19i44A4-22, which account would be excluaively for deposit of contributions eligible for
matching public funda.

- The Commissiou will require that a separate account be established for any contri-
buclons that may he uaed for "teating the waters" activity, or chat may be depoailted in
an account that eventunlly ig designeted as a principal campailgn account of a guberna-
toriel candidate. The purpoae of requiring a separete account 18 to inaure that any
depoalta noc in conformity with the $800.00 contribution 1limit set forch in M, J.5.4.
19:44A=-29 can be ldenclfied and, to the extent the comtribution exceeds the contrihurion
1imic, be returned expeditioualy to the correct contributor, The necesalty for separation
1s eapeclally compellilng in light of the variocus activicles that F.F.S. anticlpaces
conducting. The F.P.S. Commitree, as an entity, 1a limited to n single $B800.00 contri-
bution on behelf of a gubernatorlal candidate, nund it ie only tbe separate eccount that
may exceed thar limic, if designaced. N.J.4.C, 19:25-16.4.

You have asked 1f contributors co F.P.S. could also contribute to a separate account
established in anticipation of a gubernacorial candldacy. The eeparate account esteb-
lishad hy F.P.5. would he required to contain only contributions in conformlty with the
contributioe limit iu N.J.S.A. 19:744A~29 if it were to be designeted as the principal
campalgn depesitery of a gubernatorial candidate. Since F.P.S5. as an entity is ltself
dimiced o a total contriburien not to exceed $800.00, cthe principlee articulated by the
Commission In Advisory Opinion 36-19B1, Wew Jersey Food Council Committee for Good
Government may be applicable. Under those principles, up ro $800.00 coculd be deposited
in cthe separace account from a contributor even rhough the eame eource cemtribured co
F.P.5. as an organizational enticy. However, the Commisslon doea not knowv on the record
hefore 1t whether the F.P.5. Commiccee hag 8 substantial number of contributore and
expenditures which in ctotaliry demonstrate that the impact of any single contribution to
F.F.5. to any specified gubernatorial candidata iz de mipnimus. A copy of Advisory Cpinion
Wo. 36-1981 1e enclosed for your comvenlence.



Eﬁﬁiﬁarf Opindon No, 03-1983 ' Page Four
QUESTION 3

You have asked whether "general expenditures"” incurred in "testing the water"
prior to the time an individual hecomeg a candidate for Governor are excluded from the
expenditure limits ser forth in N.J.S.A. 19:444-7.

48 Indicared In response to Quesclon No. 2, che characterization of "general
expenditures™ 1s too broad For a specific response. If F.P.5. undertaker actlvity as a
"political commicree™ as dafined in rhe Act, it requires campaign repotting obligacions
aa zacr forth in N.J.5.A. 19:44A-B and 19:444-16, TFurthet, 1f it is designated as e
principal campaign commitree of a candidete fot che 0ffice of Governor who is subject to
the expenditure limit, all the expendirures by the deslgnated commictee from lts campeign
sccount will be included 1n dekarmining complisnce with the expendicure limik.

Aa to the "reartlng the warer" expenditures, the Commission haa already indicatad
that the concributlons and expendirtures relevant to "testing the werer" for am individual
conaldering a candidacy for the Office of Governor are subject to rhe disclosure require-—
ments of the Act 1F that individual subsequencly-becomea a "candidare" within the meaning
of rthe Act. Similarly, the expenditure limit provision aet forth in N.J.S5.A. 19:444-7,
vhich applies only to gubernetorial candidates perticipacing in partisl publie funding
of theitr candidacles would incorporece "tearing the waters" expenditures. Such expeaditures
vould be subject to the limltations of N.J.5.A. 19:44A-7 go If made after Lbe escablish-
ment of a candidacy.

Yery crcly yours,

ELECTION LAW FENFORCEMENT CORMMISSION

By:

GREGORY E. NAGY
Staff Counsel

GEN/db



