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OPINION 33-1981

Gentlemern:

The Commission has been asked to reepond to an inguiry
regarding questione of allocation and to an inguiry regarding
the status of national party committee and county political
party committee expenditures with respect to the forthcoming
gubernatorial general election. The response of the Commission
follows.

Question 1. Whether the continuing expenses of a state
political party committee, such as the salary of the executive
director and staff, rent for headquarters and similar recurring
costs, are required to be allocated to gubernatorial candidates.

The Commission recognizes that state political party

committees incur
to whether there
year. It ie the
expenditures are

certain continuing expenses, without respect
will be a gubernatorial electlon in a given
view of the Commission that those ongoing

not allocakle to the campaign of the gubernat-

orial candidate.

Accordingly, expenditures for rent, personnel, overhead,
general administrative and other day-to-day costs of the
etate political party committee would not be allocable to
the campaign of the gubernatorial candidate, except in the
case in which those expenditures are made on behalf of a
clearly defined candidate as described iIn the answer to Question
2 below. '
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Questiocn 2. Whether institutional advertising by a
state political party committee may properly be allocated
entirely to non-gubernatorial candidates.

The Commission is of the view that television and radio
advertisement, billboards, direct mail, bumper stickersz and
other communications, not paid for in any part by the gubernat-
orial campaign, could properly be allocated entirely to non-
gubernatorial candidates so long as the expenditure could
fzirly be said not to have been made on behalf of the gubernat-
orial candidate.

Such an expendlture would be made, at least in part,
on behalf of the gubernatcorial candidate, and thereafter
allocable to some extent to the gubernatorial candidate,
if (1} either of the gubernatorial candidates is named or
visually depicted or referred to; or (2) the office of Governor
is named or referred to; or (3) the incumbent governor is
named or viswally depicted or referred to; or (4] the identity
of the candidate, the cpponent, or the incumbent governor
is apparent by unambiguous reference,

Questicon 3. Whether advertising on behalf of a gubernatori
candidate could be allocated in some part to persons or organi-
zations other than the gubernatorial candidate.

It is the view of the Commiesion that communications
of the kind described in the preceding question in favor
of a gubernatorial candidate or in oppositicn to the opponent
of that gubernatorial candidate would be sllocated 100% to
the gubernatorial candidate. This would be true whether
or not the entire cost of that advertising wae paid by the
state political party committee.

Question 4. How combined advertieing, that is, advertising
on behalf of the gubernatorial candidate and other candidatee,
would be allocated,

This guestion is necessarily complicated by Lthe fact
that a large number of variables can easily be imagined.
The Commission is generally of the view that, in the absence
of extraordinary circumstances, an ad of this combined type
which named or pictured or otherwise clearly identified the
gubernatorial candidate would be allocable in an amount not
less than 25% to the gubernatorial candidate.
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In the simplest case in which the gubernatorial candidate
"A” were named together with, for example, "B" and "C" and
*D" (a senatorial candidate and two assembly candidates),
and egqual prominence were given to each of the persons, an
allocation of 25% to the gubernatorial candidate would be
presumed to be proper in the absence of a substantial showing
that some greater allocation to the gubernatorial campaign
wag called for.

i different question arises where the name of the guber-
natorial candidate is linked with, for example, "candidates
for senate and assembly” or a similar type of designation.
In that case, the Commission is of the view that at least
10% of the cost could properly be allocated to each of those
other offices. Whether a greater percentage could be allocated
would be & gquestion of fact and would have to depend on the
other circumstances involved,

In the case involving one specific example, the mention
of the gubernatorial candidate with candidates for 9 other
offices (whether or not named) would not result in an allocation
of one-tenth of the cost to the gubernatorial candidate,

As described above, it would, in the absence of extraordinary
circumstances, result in an alleccation of at least 25% to
the gubernatorial candidate, A piece in favor of "named
gubernatorial candidate and the party slate” or "the {named
"qubernatorial candidate} team" would in all probability be
‘regarded as requiring an allocation of nearly all of the
expenditure to the gubernatorial candidate,

Questlnn 5. The extent to which activities, generally
known ae '"party building activities"” would be subject to
allocation.

{a} The expenses of voter regimtration would not be
allocable in any part to the gubernatorial campaign.

{b) Expenses related to ballet security (as opposed
to get-out-the-vote and other election day related activities)
would be allocable egqually to all candidates of the party
appearing on the ballot.

ic) (1) Canvassing and phone banks. HNo portion of
expenditures for the entire ticket or for any combination
of non-gubernaterial candidates would be allocable in any
part to the gubernatorial campaign, provided that the expenditure
met the test described in the answer to Question 2 above,
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{2) Voter canvassing, specifically designed to
determine whether a voter would vote for the gubernatorial
candidate, and the related election day turnout activities
on behalf of that candldate, would be allocated 100% to the
gubernatocrial campaign.

{d} Issues research. The Commissiocn has considered
the guestion of the expense of issues research and has concluded
that such expense would be allocable to the gubernatorial
candidate to the extent that it could fairly be said to consti-
tute a benefit to the gubernatorlal candidate.

Question 6. Allocation of Pelling and Survey Research.

kllocation of costs of polls on a gquestion by guestion
basis would be regarded by the Commission as an appropriate
way of calculating allocation. With respect to particular
kinds of guestions, it is the view of the Commission that:

{1) cCandidate related guestions {"head to head guestions™)
respecting the gubernatorial candidates would be allocated
100% to the gqubernatorial campaign.

{2) Ppemographic guestions could properly be allocated
among all candidates to whom the poll is made immediately
available,

[3} Issue questlions relating to the gubernatorial candidate
would, in the abesence of extracordinary circumstances, be
allocable at least 25% to the gubernatorial candidate and
issue guestions relating exclusively to the gubernatorial
campaign would be allocated 100% to the gubernatorial candidate,
Questions within those two limits would be allocated to the
gubernatorial candidate to the extent that they were for
the benefit of the gubernatorial candidate.

{4) Legislative Digtrict Polls. Polls commissioned
for the benefit of legislative candidatee and conducted strictly
within a legislative district would not be allocable to the
gubernatorial campaign, assuming that nothing in the peoll
or the use of the poll made it a fair conclusion that the
poll was for the benefit of the clearly defined gubernatorial
candidate as described in the answer to Question 2 above,
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Question 7. The allcocation of expense of fundraising
appeals,

In general, the allocation cf fundraising appeals would
be made by charging the costs of such appeals in the same
proportion as the funds derived from those appeals were used.
There is a csveat here, however, that literature claiming to
be furdraising appeals would be allocated to the gubernatorial
campaign toc the exXtent that it could reasonably be said to be
in fact material benefittiug the clearly defined gubernatorial
candidate. Accordingly, the mention of the gqubernatorial
candidate or the signature of the gubernatorial candidate on
the solicitation would not necessarily lead to a conclusion
that such a piece was in fact a campaign piece, but those would
be facts taken intec account in evaluating that guestion.

uestion 8. The status of National Political FParty
Committees.

The Commission has consideraed the question and its
earlier opinion {(0-24-77), and has concluded that, in the
absence of a specific statutory provision authorizing in-
volvement of the national political party committeee in the
election process, the Commission should view those committees
as persons or political committees under the Act and Regulatlons,
and that accordingly a national political party committee is
limited to a contribution to the gqubernatorial candidate not
in excess of 5800,

Question 9, Whether county political party committee
expenditures are subject to the expenditure limitation
applicable to the gubernatorial candidate,

The Commission has reviewed the question whether the
expenditures of county and municipal committees (the $100,000
provision) are exempt from the expenditure limit Imposed upon
a candidate. We reaffirm the conclusion of the Commission
with respect to the 1977 campaign that these expendituree are
included within the expenditure limitations. Our judgment in
this regard is buttressed by the fact that the statutory
amendments in 1380 spec1f1ca11y changed the wording of the
relevant section from "contributione" to "expenditures®, so
that whatever argument might previocusly have been made tc the
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effect that what were in fact expenditures by the county
organizations were "contributions” under the statute and
therefore exempt, cannot now falrly be made as a matter of
geeking to ascertain legislative intent.

Very truly yours,

&//M

Edward J. Farrell
Legal Counsel
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