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-Dear Senator Wallwor

~Your letter dated August 20, 1976 to the New Jersey
Election Law Enforcement Commission ("the CommlsSLOn")‘ 1nclud1ng
a request for adv1sory oplnlon, has been forwarded to me for reply.

, , The term "undeclared candidate" is not defined in the
Act. Your statement that a person.is an "undeclared candidate"
includes within it the assumption that such a person is a “candi-
date" within the meaning of the Act. It is of course true that a
person may under the Act become a candidate prior to the time of

. the filing of the petition. ' In such case, contributions and
expenditures with respect to the candidacy of the candidate must
be made, except to the  extent that the statute prOV1des otherwlse,
through a duly appolnted campalgn treasurer. ,

The more complex guestion, however, is that of determ1n~
ing when a person becomes a "candidate". Obviously, act1v1ty of
some kind aimed at determlnlng whether or not a person will in the
future become a candidate is distinguishable, and probably must
be given recognition under basic federal and state constitutional
principles. While the time frame within which the activity of such
a person is being considered would be important in determining. '
whether that person was a candidate, much in the same way that the
tlmlng of mailings under a franking pr1v1lege would be 51gn1f1cant
in determining whether they constituted an improper campaign.
activity, the element of timing alone could not be dispositive. 1In
an appropriate case in which funds were expended for the purpose
of calling together prospective supporters of a candidate for
speeches or other activities which reasonably could be said to be
geared to that candidacy, such activities might well constitute -
the person a candidate. This result would follow whether or not
the person involved was ultimately a declared candidate., It
should be emphasized that the facts and events attending a so-
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called "undeclared candldate ., their sequence and context, are all

factors which the Comm1531on must take -into account in determlnlng :cga

whethér such person is subjact to the reportlng or other requlre~-
ments of the Act. -

The con31deratlons would be.substantlally the same w1thfffﬁef
reapect to questlon Nurnber 2 with the“addltlonal questlon raised -

that the. "alleged purpose" would have to be examined to. determine

whether it was in fact the substantlal purpose or whether in fact
' the candidate or persons acting under his control and on- hls 4 '
behalf were using the poll for campalgn purposes. : '

The sane con51daratlons generally deal with respect to-
your questions Numbar 3 and Number 4. ' The answer to question -
Number 5 would depend in large measure on whether the poll by the
"undeclared candidate" was to be used for the purpose of guiding.
his campaign organization in choice of" 1ssues, positions respectlng
issues, and the like, or whether it was in fact nothing more than .
an effort at the outset to inform himself as’ to the- potentlal if -
any, of hls p0551ble candidacy. , S

With respect to question Number 6, assuming that contrl—
butions or expenditures were required to be reported, their L
recelpt outside ‘the State of New Jersey would have no 81gn1f1cance ‘
in determining thelr legallty. :

Yours ' very truly,

cccm/&w

EDWARD J. FARRELL
~ Legal Counsel
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