
NEW JERSEY ELECTION LAW ENFORCEMENT COMMISSION 

PUBLIC SESSION MINUTES 

FEBRUARY 18, 1987 

P r e s e n t  

Andrew C .  A x t e l l ,  Chairman 
Alexander P. Waugh, Jr., Vice Chairman 
Haydn P r o c t o r ,  Member 
Owen V. McNany 111, Member 
F r e d e r i c k  M .  Herrmann, Ph.D., Execut ive  D i r e c t o r  
Edward J. F a r r e l l ,  Genera l  Counsel 
J e f f r e y  M .  B r i n d l e ,  Deputy D i r e c t o r  
Gregory E.  Nagy, S t a f f  Counsel 
Nedda Gold Massar,  A s s i s t a n t  S t a f f  Counsel  

Chairman A x t e l l  c a l l e d  t h e  meet ing t o  o r d e r  and announced t h a t  p u r s u a n t  t o  
t h e  "Open P u b l i c  Meetings Act,"  L. 1975, c .  231, s p e c i a l  n o t i c e  of t h e  meet ing 
of t h e  Commission had been f i l e d  w i t h  t h e  S e c r e t a r y  o f  S t a t e ' s  o f f i c e  and 
d i s t r i b u t e d  t o  t h e  e n t i r e  S t a t e  House P r e s s  Corps. 

The meet ing convened a t  9:04 a.m. a t  t h e  New J e r s e y  E l e c t i o n  Law 
Enforcement Commission o f f i c e ,  28 West S t a t e  S t r e e t ,  T r e n t o n ,  New J e r s e y .  

1. Approval of P u b l i c  S e s s i o n  Minutes of January  30,  1987 

On a motion by Vice Chairman Waugh, seconded by Commissioner P r o c t e r  and a 
v o t e  of 4-0, t h e  Commission approved t h e  p u b l i c  s e s s i o n  minu tes  of Janaury  30, 
1987. 

2.  S ta tement  bv Mr. Edward McCool. Execu t ive  D i r e c t o r .  Common Cause 
of New J e r s e v  

M r .  McCool thanked t h e  Commission f o r  t h e  o p p o r t u n i t y  t o  p r e s e n t  some 
concerns  of h i s  o r g a n i z a t i o n  and h e  read  from a p repared  s t a t e m e n t  t o  t h e  
Commissioners. He commented on t h e  absence of p r e s s  a d v i s o r i e s  by t h e  
Commission i n  t h e  1985 L e g i s l a t i v e  r a c e s  and i n q u i r e d  about  t h e  a v a i l a b i l i t y  of 
i n f o r m a t i o n  from t h e  Commission r e g a r d i n g  t h e  1985 e l e c t i o n s .  He r e q u e s t e d  d a t a  
on s u r p l u s  campaign funds  f o l l o w i n g  t h e  1985 l e g i s l a t i v e  campaign and expressed  
t h e  concern of h i s  o r g a n i z a t i o n  over  t h e  Commission's p o s i t i o n  on t h e  proposed 
i n c r e a s e  i n  t h e  c o n t r i b u t i o n  t h r e s h o l d  embodied i n  A-2970. 

Chairman A x t e l l  thanked Mr. McCool f o r  h i s  comments and i n d i c a t e d  t h a t  h e  
had r a i s e d  impor tan t  p o i n t s .  Chairman A x t e l l  e x p l a i n e d  t h a t  t h e  Commission 
could  n o t  g i v e  Mr. McCool a n  immediate answer,  t o  which Mr. McCool responded 
t h a t  he  would be d e l i g h t e d  t o  have a response  a t  t h e  n e x t  Commission meeting.  

Commissioners McNany and P r o c t o r  i n d i c a t e d  t h a t  c o n s i d e r a t i o n  should b e  
g i v e n  by t h e  Commission t o  Mr. McCool's comments. Execu t ive  D i r e c t o r  Herrmann 
s a i d  t h a t  t h e  Commission would p rov ide  a response  t o  Mr. McCool's s t a t e m e n t  a t  
i t s  nex t  ineeting. 
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3. Execut ive  D i r e c t o r s '  Report  

A. L e g i s l a t i o n  

Execut ive  D i r e c t o r  Herrmann r e p o r t e d  t h a t  p u b l i c  f i n a n c i n g  
l e g i s l a t i o n ,  A-2996 (Zimmer), i s  c u r r e n t l y  i n  t h e  Assembly Appropr ia t ions  
Committee hav ing  been r e l e a s e d  e a r l i e r  from t h e  Assembly S t a t e  Government 
Committee. Execu t ive  D i r e c t o r  Herrmann s a i d  t h a t  Governor Kean, i n  h i s  r e c e n t  
annua l  message, urged passage  of  v a r i o u s  b i l l s  i n c l u d i n g  "reform of o u r  
g u b e r n a t o r i a l  f i n a n c i n g  laws a s  sugges ted  by Assemblyman Zimmer." He r e l a t e d  a 
r e c e n t  s t a t emen t  by Sena te  P r e s i d e n t  Russo q u e s t i o n i n g  t h e  need f o r  p u b l i c  
f i n a n c i n g  of t h e  g u b e r n a t o r i a l  p r ima r i e s .  Execut ive  ~ i r e c t o r ' ~ e r r m a n n  i n d i c a t e d  
t h a t  Assembly Speaker Hardwick h a s  r e c e n t l y  urged t i g h t e n i n g  of t h e  law making 
i t  more d i f f i c u l t  t o  q u a l i f y  f o r  p u b l i c  funds.  

On January  13, 1987, ACR-53 (Zimmer) , t h e  i n i t i a t i v e  and referendum b i l l ,  
was r e l e a s e d  by t h e  Sena te  S t a t e  Government Committee. On January  22, 1987, i t  
was d e f e a t e d  i n  t h e  Sena te  by a  v o t e  of 20-11. 

Vice Chairman Waugh d i r e c t e d  a q u e s t i o n  t o  Genera l  Counsel F a r r e l l  
concerning Sec t i on  16 of A-2996. He i n q u i r e d  whether S e c t i o n  16 embodied t h e  
New J e r s e y  Supreme Court  r u l i n g  on t h e  Kean campaign i s s u e .  General  Counsel  
F a r r e l l  and S t a f f  Counsel Nagy agreed  t h a t  Sec t i on  16 goes beyond t h e  r u l i n g  i n  
t h e  Kean campaign case .  Vice Chairman Waugh observed t h a t  t h e  b i l l  seems t o  
c r e a t e  a  loophole  by p l a c i n g  some coo rd ina t ed  expend i t u r e s  w i t h  l e g i s l a t i v e  
c a n d i d a t e s  o u t s i d e  of t h e  g u b e r n a t o r i a l  c and ida t e  expend i t u r e  l i m i t .  Genera l  
Counsel F a r r e l l  responded t h a t  any Commission cha l l enge  t o  uncoord ina ted  
expend i t u r e s  between cand ida t e s  would seem t o  be  p rec luded .  A d i s c u s s i o n  
fol lowed on t h e  proposed predominant theme and coo rd ina t ed  e f f o r t s  tests 
con t a ined  i n  t h e  b i l l .  Commissioner P r o c t o r  noted t h a t  t h e  predominant theme 
t e s t  would be  d i f f i c u l t  t o  app ly .  

B .  Na t i ona l  and S t a t e  A c t i v i t i e s  

Execut ive  D i r e c t o r  Herrmann r e p o r t e d  t h a t  he  a t t ended  h i s  f i r s t  Counci l  on 
Governmental E t h i c s  Laws (COGEL) S t e e r i n g  Committee meeting i n  Washington, D .C .  
on t h e  weekend of February 14 th  du r ing  which p l ans  f o r  t h e  September COGEL 
Conference were made. D r .  Herrmann r epo r t ed  t h a t  on February 19 th  he w i l l  be 
t r a v e l i n g  t o  Providence,  Rhode I s l a n d ,  t o  c o n s u l t  w i t h  Governor D iP re t e  and h i s  
s t a f f  r ega rd ing  p u b l i c  f i nanc ing .  He exp la ined  t h a t  Rhode I s l a n d  i s  deve lop ing  
a  new C o n s t i t u t i o n  which mandates t h e  passage  of  l e g i s l a t i o n  t o  e s t a b l i s h  a  
p u b l i c  f i n a n c i n g  system. 

Execut ive  D i r e c t o r  Herrmann f u r t h e r  r epo r t ed  t h a t  he  w i l l  be speaking t o  
t h e  E l e c t i o n  Committee of t h e  New J e r s e y  S t a t e  Bar Assoc i a t i on  on March 11, 
1987, a l s o  on t h e  t o p i c  of p u b l i c  f i nanc ing .  

4 .  Commission Meeting 

A f t e r  a  d i s c u s s i o n ,  t h e  Commissioners e s t a b l i s h e d  March 12 ,  1987 a t  10:OO 
a.m. f o r  t h e  n e x t  Commission meeting which had o r i g i n a l l y  been scheduled f o r  
March 17, 1987. 

5 .  P u b l i c  D i sc lo su re  P o l i c i e s  

S t a f f  Counsel Nagy exp l a ined  t h a t  a  r e c e n t  r e q u e s t  from t h e  p r e s s  f o r  
r e l e a s e  of e x e c u t i v e  s e s s i o n  minutes  h a s  prompted a  review of  our  p u b l i c  
d i s c l o s u r e  p o l i c i e s .  Genera l  Counsel F a r r e l l  expressed  approva l  of t h e  
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Comnission's  c u r r e n t  30-day d e l a y  b e f o r e  r e l e a s e  of compla in t s  t o  t h e  p u b l i c .  
S t a f f  Counsel  Nagy e x p l a i n e d  t h a t  t h e  30-day p e r i o d  was n e c e s s a r y  t o  accomplish  
s e r v i c e  upon p a r t i e s  and Genera l  Counsel  F a r r e l l  i n d i c a t e d  t h a t  c o n s i d e r a t i o n s  
of f a i r n e s s  t o  p a r t i e s  were a l s o  necessa ry .  

General  Counsel  F a r r e l l  s t a t e d  t h a t  s i n c e  i n v e s t i g a t i v e  m a t e r i a l s  were n o t  
r e q u i r e d  t o  be  f i l e d  and t h e r e f o r e  were n o t  r e q u i r e d  t o  b e  made p u b l i c ,  t h e r e  
was no reason  t o  r e l e a s e  i n v e s t i g a t i v e  m a t e r i a l s  and no law compel l ing s u c h  
r e l e a s e .  Genera l  Counsel  F a r r e l l  i n d i c a t e d  t h a t  t h e  problem a r i s e s  w i t h  
non-d i sc losure  of i n v e s t i g a t i o n s  which do n o t  r e s u l t  i n  complaint  a c t i o n s  and h e  
s u g g e s t e d ,  a s  d i d  S t a f f  Counsel  Nagy, t h a t  t h e  Commission p i c k  a  t i m e  a f t e r  
which i t  would r e l e a s e  e x e c u t i v e  s e s s i o n  minu tes .  Genera l  Counsel  F a r r e l l  
e x p l a i n e d  t h a t  t h e  b e s t  approach would be  t o  r e l e a s e  t h e  e x e c u t i v e  s e s s i o n  
minutes  w i t h o u t  c e r t a i n  i n v e s t i g a t i v e  m a t e r i a l s .  S t a f f  Counsel  Nagy sugges ted  
t h a t  i f  t h e  Commission r e c e i v e s  a  r e q u e s t  f o r  i n f o r m a t i o n  concerning a  c l o s e d  
i n v e s t i g a t i o n  t h a t  d i d  n o t  w a r r a n t  complaint  a c t i o n ,  t h e  Commission can  release 
t h e  r e l e v a n t  p o r t i o n  o f  i t s  e x e c u t i v e  s e s s i o n  minutes .  

Commissioner McNany v o i c e d  concern  o v e r  t h e  b r e v i t y  o f  t h e  i n f o r m a t i o n  
r e g a r d i n g  a n  i n v e s t i g a t i v e  m a t t e r  which does  n o t  r e s u l t  i n  complaint  a c t i o n .  
Genera l  Counsel  F a r r e l l  responded t h a t  Commission s t a f f  should  f e e l  f r e e  t o  
p r e p a r e  and p r e s e n t  an  i n v e s t i g a t i v e  m a t t e r  w i t h o u t  concern f o r  t h e  r e l e a s e  of 
a l l  m a t e r i a l s .  Commissioner McNany sugges ted  t h a t  t h e  minu tes  shou ld  c o n t a i n  
complete  summary in format ion .  A s  a r e s u l t  of t h i s  d i s c u s s i o n ,  Genera l  Counsel  
F a r r e l l  sugges ted  t h a t  t h e  Commission s t a f f  p r e p a r e  a  sample of t h e  e x e c u t i v e  
s e s s i o n  minu tes  t h a t  would b e  r e l e a s e d  and t h a t  t h e  Commission review t h e  sample 
a t  i t s  n e x t  meet ing.  

6 .  Advisory Opinion Request  02-1987 

Casper P. Boehm, Jr . ,  Esq; i n q u i r e d  whether  o r  n o t  a  l o c a l  p o l i t i c a l  p a r t y  
made up o f  t h e  county committee p e r s o n s  can  make e x p e n d i t u r e s  on b e h a l f  of 
pr imary e l e c t i o n  c a n d i d a t e s .  Genera l  Counsel  F a r r e l l  e x p l a i n e d  t h a t  a n  a d v i s o r y  
o p i n i o n  was i s s u e d  (AO-32-1981) conc lud ing  t h a t  t h e  Commission d i d  n o t  have 
j u r i s d i c t i o n  i n  t h e  m a t t e r .  S i n c e  t h a t  o p i n i o n ,  t h e  Repor t ing  Act h a s  been 
amended t o  ex tend  c i v i l  j u r i s d i c t i o n  t o  t h e  Commission. N.J.S.A. 19:44A-11 
p r o h i b i t s  any s t a t e ,  county o r  munic ipa l  committee of any p o l i t i c a l  p a r t y  from 
making e x p e n d i t u r e s  on beha l f  o f  c a n d i d a t e s  i n  a  pr imary e l e c t i o n  s e t t i n g ' .  
General  Counsel  F a r r e l l  s a i d  t h a t  a l t h o u g h  t h e  committee cannot  make such  
e x p e n d i t u r e s ,  t h e  same i n d i v i d u a l s  u s i n g  t h e i r  own funds  and a c t i n g  i n  a  p r i v a t e  
c a p a c i t y  can  spend on beha l f  of c a n d i d a t e s  i n  a  pr imary e l e c t i o n .  

On a  motion by Vice Chairman Waugh, seconded by Commissioner McNany and a  
v o t e  o f  4-0, t h e  Commission d i r e c t e d  General  Counsel  F a r r e l l  t o  p r e p a r e  a  
response  as o r a l l y  o u t l i n e d  by him. 

7 .  Advisory Opinion Request  03-1987 

Bradley S. Brews te r ,  Counc i l  t o  t h e  General  Assembly of t h e  S t a t e  o f  New 
J e r s e y ,  i n q u i r e d  whether  a  l e t t e r  w r i t t e n  by Lawyers Encouraging Government and 
Law (LEGAL) which was s e n t  t o  i t s  membership was a  v i o l a t i o n  of any s t a t u t e  
w i t h i n  t h e  Commission's j u r i s d i c t i o n .  Genera l  Counsel  F a r r e l l  e x p l a i n e d  t h a t  
t h e r e  was no r e p o r t i n g  o b l i g a t i o n  i n  t h i s  s i t u a t i o n  and t h e r e  was no wrongdoing 
a p p a r e n t  s i n c e  t h e  l e t t e r  i s s u e d  by LEGAL was a correspondence by a n  
o r g a n i z a t i o n  t o  i t s  members. Such correspondence i s  o u t s i d e  t h e  j u r i s d i c t i o n  of 
t h e  Commission. Genera l  Counsel  F a r r e l l  f u r t h e r  exp la ined  t h a t  t h e  Commission 
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does  n o t  i s s u e  a d v i s o r y  o p i n i o n s  i n  s i t u a t i o n s  which appear  t o  i n v o l v e  a d v e r s a r y .  
c i r c u m s t a n c e s  and h e  concluded t h a t  i t  would n o t  be  a p p r o p r i a t e  f o r  t h e  
Commission t o  comment f u r t h e r  i n  t h i s  m a t t e r .  

On a mot ion by Commissioner P r o c t o r ,  seconded by Chairman A x t e l l  and a v o t e  
of 4-0, t h e  Commission d i r e c t e d  Genera l  Counsel  F a r r e l l  t o  respond a c c o r d i n g l y .  

8 .  Advisory Opinion Request  01-1987 

Michael L. Redpath,  P r e s i d e n t ,  Management Systems A s s o c i a t e s  of Toms R i v e r ,  
New J e r s e y  r e q u e s t e d  c l a r i f i c a t i o n  o f  t h e  lobby ing  r e p o r t i n g  requ i rements  f o r  
members of a t r a d e  a s s o c i a t i o n .  Genera l  Counsel  F a r r e l l  e x p l a i n e d  i n  r e s p o n s e  
t h a t  an  i n d i v i d u a l  member o f  a n  a s s o c i a t i o n  n o t  a c t i n g  o n  h i s  o r  h e r  own b e h a l f ,  
and a c t i n g  e x c l u s i v e l y  th rough  a  l e g i s l a t i v e  a g e n t ,  cou ld  d e s i g n a t e  t h e  a g e n t  t o  
f i l e  i t s  r e p o r t .  S t a f f  Counsel  Nagy sugges ted  t h a t  t h e  Commission examine t h e  
a p p l i c a b l e  r e g u l a t i o n  on d e s i g n a t i o n  of l e g i s l a t i v e  a g e n t s  t o  b e  s u r e  t h a t  a l l  
lobby ing  a c t i v i t y  i s  mandated t o  be  inc luded  w i t h i n  t h e  r e p o r t i n g  requ i rements  
of t h e  r e g u l a t i o n .  

On a  mot ion by Vice Chairman Waugh, seconded by Commissioner P r o c t o r  and a  
v o t e  o f  4-0, t h e  Commission vo ted  t o  d i r e c t  Genera l  Counsel  F a r r e l l  t o  i s s u e  a 
response  as o r a l l y  o u t l i n e d  by him. 

9 .  Advisory Opinion Request  4-1987 

Laurence M .  M e r l i s ,  P r e s i d e n t ,  E a s t  Orange Genera l  H o s p i t a l ,  r e q u e s t e d  
a d v i c e  f o r  de te rmin ing  whether  o r  n o t  t h e  h o s p i t a l  and i t s  a f f i l i a t e d  
c o r p o r a t i o n s  can  make p o l i t i c a l  c o n t r i b u t i o n s .  Genera l  Counsel  F a r r e l l  
responded t h a t  t h i s  m a t t e r  i s  n o t  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Commission b u t  
t h a t  i t  belonged i n s t e a d  w i t h i n  T i t l e  15 and,  i n  a d d i t i o n ,  concerned t a x  
q u e s t i o n s .  He i n d i c a t e d  t h a t  h e  would correspond w i t h  Mr. M e r l i s  t o  t h i s  
e f f e c t .  

On a  mot ion by Commissioner P r o c t o r ,  seconded by Commissioner McNany and a  
v o t e  of 4-0, t h e  Commission v o t e d  t o  d i r e c t  Genera l  Counsel  F a r r e l l  t o  respond 
a c c o r d i n g l y .  

10.  Execu t ive  S e s s i o n  

On a mot ion by Vice Chairman Waugh, seconded by Commissioner P r o c t o r  and a 
v o t e  of 4-0, t h e  Commission vo ted  t o  go i n t o  e x e c u t i v e  s e s s i o n  t o  d i s c u s s  
i n v e s t i g a t i v e  and enforcement m a t t e r s ,  t h e  r e s u l t s  of which w i l l  be  made p u b l i c  
a t  t h e i r  conc lus ion .  

11. I d e n t i f i c a t i o n  o f  Members of t h e  P u b l i c  

Commissioner McNany i n q u i r e d  whether  t h e  Commission h a s  a  p o l i c y  a s k i n g  t h e  
members o f  t h e  p u b l i c  p r e s e n t  a t t e n d i n g  Commission mee t ings  t o  i d e n t i f y  
themselves .  Genera l  Counsel  F a r r e l l  ag reed  w i t h  Vice Chairman Waugh who 
responded t h a t  i t  would b e  i n a p p r o p r i a t e  t o  r e q u i r e  members of t h e  p u b l i c  t o  
i d e n t i f y  themselves .  I d e n t i f i c a t i o n  would have a  c h i l l i n g  e f f e c t  on p u b l i c  
p a r t i c i p a t i o n .  Genera l  Counsel  F a r r e l l  i n d i c a t e d  t h a t  normal ly  members of t h e  
p u b l i c  i d e n t i f y  themselves  o n l y  when t h e y  a s k  t o  speak  b e f o r e  t h e  Commission. 
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12. Adjournment 

On a  motion by Vice Chairman Waugh, seconded by Commissioner P r o c t o r  and a  
v o t e  o f  4-0, t h e  Commission vo ted  t o  a d j o u r n  a t  10:50 a .m.  

R e s p e c t f u l l y  submi t t ed ,  

FREDERICK M .  HERRMANN, Ph.D. 
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