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Located at:  28 W. State Street, 13th Floor, Trenton, New Jersey 

   January 11, 2011 
Hugh E. DeFazio, Jr., Esq. 
18 Bank Street 
Morristown, NJ 07960  
                                             Re:   Advisory Opinion 02-2010                 
                                                                                                        
Dear Mr. DeFazio: 

   
  The Commission considered your request for an advisory opinion at its meeting of December 

21, 2010, and directed me to issue this response.  Commissioner English recused herself from 
participation in the consideration of your request.  

 
  You submitted the request on behalf of Michael Luther, a successful candidate in the 2005 

general election and an unsuccessful candidate in the 2009 general election for Mayor in 
Parsippany-Troy Hills Township, Morris County.  Mr. Luther established single candidate 
committees in both the 2005 and 2009 general elections (hereafter referred to as the “2005 
candidate committee” and the “2009 candidate committee,” respectively).    

 
Your request concerns the resolution of outstanding obligations in the amount of $93,697.33 
owed by the 2005 candidate committee for legal fees and expenses incurred in connection 
with the defense of a recount challenge.    This proposal is made as a result of negotiation 
arising out of litigation instituted by the creditor law firm, and would settle the amount of the 
outstanding obligation for approximately $40,000.    

         
Question Presented 

 
 May a candidate and a creditor to whom the candidate owes outstanding obligations       

engage in a settlement of those outstanding obligations at less than the amount that has been 
billed by the creditor and reported by the candidate committee?  Does that settlement result in 
a reportable in-kind contribution received by the candidate?  

      
  Commission Response 

 
The Commission hereby advises you that under the particular facts stated in your request, the 
proposed settlement of the debt for less than the amount owed does not result in a 
“contribution” as that term is defined by the Reporting Act and the regulations promulgated 
thereunder. The Commission reaches this conclusion based upon the unique facts and 
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circumstances of this case, including the fact that the outstanding obligations arose post-
election in response to a challenge to the election that the candidate was required to defend, 
and which the candidate could not reasonably have foreseen or planned for during the 
campaign. 

 
         Discussion 

 
  The results of the 2005 general election for Mayor in Parsippany-Troy Hills Township, Morris 

County, showed Mr. Luther as the winning candidate by forty-one votes.  After an initial 
recount, the results were certified by the Morris County Clerk on November 22, 2005 and 
showed Mr. Luther the winning candidate by forty votes.  The opposing candidate then filed a 
petition in Superior Court to challenge the election.   This election challenge went through the 
court system over the next two years and in the end, Mr. Luther was confirmed as the winning 
candidate.   See case narratives at 388 N.J. Super. 663 (App. Div. 2006); and 192 N.J. 546 
(2007).   Mr. Luther’s 2005 candidate committee engaged the services of the law firm, 
“Genova, Burns & Vernoia,” now “Genova, Burns & Giantomasi” (hereafter, the “law firm” or 
the “creditor”), to defend the certified results of the election.   The resulting legal bill was in an 
amount of approximately $213,697.35.    

 
  The 2005 candidate committee has paid an amount of approximately $120,000 of the total 

amount owed, leaving an outstanding balance of $93,697.33.  The 2005 candidate committee 
has reported this amount in outstanding obligations on Schedule E – Outstanding Obligations, 
of the post-election quarterly reports, including the October 15, 2010 report, the most recent 
report filed.    

 
As you have indicated, the law firm sent billing and demand letters and a final arbitration 
letter,  followed by the filing of a civil complaint in the Superior Court of New Jersey on 
March 24, 2010, seeking payment of the balance owed. Genova, Burns & Vernoia v. Michael 
Luther, Docket No. L-2452-10.   You state that the two parties have engaged in “arms-length” 
settlement negotiations of the disputed debt amount and are prepared to sign an agreement 
“upon settled amount”.  Upon payment of the settlement amount of approximately $40,000, 
both parties have agreed to release each other from “any and all past, present and future 
actions.”   
 
Applicable law   
 
The Commission notes preliminarily that the use of campaign funds for legal fees in 
connection with a recount or election challenge is a permissible use of campaign funds.  
N.J.A.C. 19:25-6.10(a)1. 
 
Definition of “contribution.”  N.J.S.A. 19:44A-3d defines “contributions” as “all loans and 
transfers of money or other thing of value to or by any candidate, candidate committee…and 
all pledges or other commitments or assumptions of liability to make such transfer.”  N.J.A.C. 
19:25-1.7 provides that a “contribution” includes “every loan, gift, subscription, advance or 
transfer of money or other thing of value, including any in-kind contribution…”  An “in-kind 
contribution” is a contribution of goods or services received by a candidate committee, which 
is paid for by a person or entity other than the recipient committee.  N.J.A.C. 19:25-1.7. 
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Under the definition of a “contribution,” a debt settled for less than its reported amount results 
in a reduction of liability and a thing of value received by the campaign.  Therefore, settlement 
of the disputed debt  using the figures you provided would, under ordinary circumstances, 
result in an “in-kind” contribution in the approximate amount of $53,697.33, an amount in 
excess of the $2,600 applicable limit in either the 2005 or 2009 general election.   N.J.S.A. 
19:44A-11.3 and N.J.A.C. 19:25-11.2.  Because partnerships are prohibited from making 
contributions, the resulting in-kind contribution would be attributed to and allocated among 
individual partners or members.  N.J.A.C. 19: 25-11.10. 

 
The Pay-to-Play laws.   Whether or not a transaction constitutes a “contribution” also 
concerns the pay-to-play requirements. The “pay-to-play” laws enacted in 2004 and 2005 
contain prohibitions and disclosure requirements relevant to “contributions” by business 
entities that have or are seeking New Jersey government contracts.  See N.J.S.A. 19:44A-20.3 
through 20.25 (prohibition laws) and N.J.S.A. 19:44A-20.26, 20.27 (disclosure laws), and 
Commission regulations, N.J.A.C. 19:25-24.1 through 26.1 et seq. 
 
Termination of committee reporting with net debt.  N.J.S.A. 19:44A-16b provides that 
concurrent with the 20-day post-election report, “or at any time thereafter,” a candidate 
committee may certify a final report, which certification shall be accompanied by a final 
accounting including “the arrangements which have been made for the discharge of any 
obligations remaining unpaid at the time of dissolution.”   This statutory provision also 
provides the Commission with authority to provide for post-election termination of reporting 
by candidate committees. 
 
In its rulemaking, the Commission has addressed both termination of committee reporting and 
retirement of net debt, or outstanding obligations, after the election. These regulatory 
provisions provide for the transfer of outstanding obligations from one election to the next, and 
for the raising of contributions post-election to retire net debt, subject to the contribution limits. 
See N.J.A.C. 19: 25-8.7 (b) and N.J.A.C. 19:25-8.7A.   These regulations are based upon the 
premise that the candidate committee will pay off the debt owed or transfer it to a future 
election. 

 
Gubernatorial public financing regulations.  In 2009, the Commission adopted regulations 
which provide for the finalization by publicly-financed gubernatorial candidates who have 
continued to report net debt, see N.J.A.C. 19:25-15.47B and 15.47C relevant to the general 
election and N.J.A.C. 19:25-16.34A and 16.34B relevant to the primary election.  These 
regulations are largely premised upon the inability of publicly-financed gubernatorial 
candidates to transfer outstanding obligations from one election to another, see N.J.S.A. 
19:44A-34 and N.J.A.C. 19:25-15.7, and provide that application for finalization cannot be 
made before expiration of the six-year statute of limitations for collection of debts. These 
regulations do not apply to the instant case. 

 
Federal law.  Federal law provides for settlement of debts owed by terminating committees 
and review by the Federal Elections Commission (FEC) of debt settlement plans on a case by 
case basis.   FEC rules examine criteria to determine whether or not a settlement is 
“commercially reasonable” including the treatment of the debt by the vendor, whether or not  
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credit was extended in the ordinary course of business, efforts by the committee to satisfy the 
debt, and pursuit of remedies, including litigation, by the vendor. 11 CFR 116.1 to 116.4.                          
             
The Commission finds that the facts of this case are highly unique and that several facts in 
particular are compelling in reaching its determination.  First, the debt was incurred post-
election.  Second, the legal fees were incurred through defense of the election results and were 
not a result of action initiated by the candidate.   The candidate was placed in a position post-
election that required him to defend the results of the election. The candidate could not have 
anticipated during the campaign that he would be placed in this unique position.  Our 
democratic process includes the right of a candidate to challenge the results of an election but 
just as surely the right and obligation of a candidate to defend the results of an election. 
Finally, the Commission is convinced, based upon the particular facts and circumstances 
presented, that the law firm made bona fide and commercially diligent efforts to collect the 
debt, that the proposed settlement agreement is the result of legitimate arms’ length 
negotiations motivated by a sincere desire by both parties to resolve the dispute, and that the 
settlement is not, nor does it have the appearance of being, the product of any pre-arranged 
plan to avoid the contribution limits. 
 
                                                   Conclusion      
 
Based upon the narrow and unique facts of this case, the Commission finds that settlement of 
the outstanding obligations in these circumstances for an amount less than the full amount 
owed, does not result in a reportable contribution.  
 
The Commission therefore approves the procedure requested.  The 2005 candidate committee 
may transfer its net debt to the 2009 candidate committee and file a final report after bringing 
its depository account balance to zero. The 2009 candidate committee may pay the agreed-
upon balance of the bills owed by the 2005 candidate committee out of the 2009 candidate 
committee’s depository account.  The disposition of the outstanding obligations should be 
disclosed on Schedule E of the Form R-1 of the quarterly report period in which they are 
finally settled as made pursuant to this Advisory Opinion.  The resulting difference between 
the amount of net debt owed to the creditor law firm and the final amount paid by the 2005 and 
2009 candidate committees is not a reportable contribution. 
 
Since the Commission has long taken the view that fair market value, for purposes of 
determining the reportable amount of an in-kind contribution of goods, should be determined 
by the campaign, see N.J.A.C. 19:25-10.4  (“Computation of contribution amounts”), the 
Commission believes that the actual figures involved are matters between the candidate 
committee and the creditor. The Commission notes however that the settlement figures you 
propose in your Advisory Opinion Request are based upon the depository account balances 
reported on the 2010 second quarterly reports filed by the 2005 and 2009 candidate 
committees.  The Commission recommends that you advise your client to consult the 
Commission’s Compliance Division concerning reporting and finalization requirements.   
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The Commission emphasizes that its response is based upon the specific facts and 
circumstances presented in this Request and its conclusions concerning the veracity of those 
facts and circumstances, and does not intend that this response serve as precedent for purposes 
of any other advisory opinion request.   
 
Thank you for your inquiry and for your interest in the work of the Commission.  
         
         
        Very truly yours, 
        Election Law Enforcement Commission 
         
         By: ___________________________ 
               Carol L. Hoekje, Esq.  

          
 


























