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September 20, 2001

BY FAX AND REGULAR MAIL

William E. Baroni, Esq.
Blank Rome Comisky & McCauley LLP
200 West State Street
Trenton, New Jersey 08608

    Advisory Opinion No. 09-2001

Dear Mr. Baroni:

The Commission has considered your request for an advisory opinion, submitted on behalf of
Schundler for Governor, Inc., the candidate committee of 2001 general election publicly-financed
gubernatorial candidate Bret Schundler, and has directed me to issue this response.

Submitted Facts

The Commission notes that Bret Schundler, the Republican candidate for Governor in the
2001 general election, has applied for and been determined to be qualified to receive public
matching funds, pursuant to the New Jersey Campaign Contributions and Expenditures Reporting
Act, N.J.S.A. 19:44A-1 et seq. (hereafter, the Campaign Reporting Act), specifically N.J.S.A.
19:44A-3m and Commission regulation N.J.A.C. 19:25-15.3.  Public matching funds in the amount
of $2,514,362.48 have to date been deposited into Candidate Schundler’s public funds account
established pursuant to N.J.A.C. 19:25-15.20.  You state that the Campaign Reporting Act and
Commission regulations strictly limit the use by Candidate Schundler of these public matching funds
to an enumerated list of permitted purposes, which purposes include the purchase of rental space on
outdoor signs and billboards (N.J.S.A. 19:44A-35a(2) and N.J.A.C. 19:25-24(a)2) and the purchase
of advertising space in newspapers and regularly published magazines and periodicals (N.J.S.A.
19:44A-35a(3) and N.J.A.C. 19:25-24(a)3).

You state in your inquiry that Candidate Schundler wishes to pay for the cost of “airplane
banner advertising,” and associated production and placement costs, with funds that will be
deposited in the public matching funds account.  You indicate that this advertising involves a low-
flying airplane that trails an “extended banner on which are placed letters which create a message”
such as “End Tolls – Vote Schundler.”  You state that this type of advertising has many of the
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characteristics of and is similar to billboards or outdoor signs, and is distinguishable from such
advertising only because it is not stationary.

You have also asked whether or not public matching funds may be used to pay for “Internet
Banner Advertising,” a new form of advertising available to readers of on-line newspapers and
periodicals, and for costs associated with the production and placement of the Internet banner
advertisements.  You explain that Internet banner advertising runs “on the periphery of the [Internet]
web page,” and is similar to newspaper advertising. You further state your belief that Internet
Banner advertising is a “logical extension” of the existing permissible use of public matching funds
to pay the cost of advertising in periodicals and newspapers.

In your request for an advisory opinion you have stated that public matching funds have not
been used to date to pay for either airplane banner or Internet banner advertisements.

Question Presented

Pursuant to the Campaign Reporting Act and Commission regulations, may gubernatorial
candidate Bret Schundler use public matching funds to pay for the costs of “airplane banner
advertising” and “Internet banner advertising” and related costs of producing and placing such
advertisements?

Commission Response

Airplane Banner Advertisements

The Campaign Reporting Act and Commission regulations specifically limit the use of public
matching funds to paying for the costs of voter communications (including media time, outdoor
signs, billboards, newspaper and magazine advertisements, and printing and mailing of campaign
literature), legal and accounting costs incurred in complying with the public financing provisions of
the Campaign Reporting Act and Commission regulations, and telephone costs; see N.J.S.A.
19:44A-35 and N.J.A.C. 19:25-15.24.  Because an airplane banner advertisement is a method by
which a gubernatorial candidate may communicate his or her message to New Jersey voters, the
Commission concludes that it is a permissible use of gubernatorial public matching funds to pay for
airplane banner advertising as described in your inquiry.  The Commission concurs that
advertisements that are delivered by means of an airplane banner do not differ in the type of content,
only in delivery mechanism, from advertisements that may be placed on billboards and outdoor
signs.  N.J.S.A. 19:44A-35a(2) and N.J.A.C. 19:25-15.24(a)2 specifically permit the use of public
matching funds to pay for rental space on outdoor signs and billboards, and the Commission can find
no reason to distinguish advertisements by means of an airplane banner from advertisements placed
on an outdoor sign or billboard.  The Commission further concludes that because airplane banner
advertisements are a method of voter communication that may be paid with public matching funds,
the costs of producing and placing the airplane banner advertisements may also be paid with public
matching funds pursuant to N.J.S.A. 19:44A-35a(4) and N.J.A.C. 19:25-15.24(a)4.

Please be advised that because the airplane banner advertisements you described are an
expenditure by the candidate committee of Bret Schundler to finance a communication promoting
his election, the communication must contain political identification information as required by
N.J.S.A. 19:44A-22.3 and N.J.A.C. 19:25-13.1 et seq.  The advertisement must clearly state the
name and business address of the candidate committee, as that information appears on the Form D-1
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filed with the Commission, and must also state that the candidate committee has paid for the
communication.

Internet Banner Advertisements

The Commission similarly concludes that public matching funds may be used to pay for the
Internet banner advertisements you have described in your inquiry because those advertisements are
the functional equivalent of advertisements in newspapers or in regularly published magazines and
periodicals; see N.J.S.A. 19:44A-35a(3) and N.J.A.C. 19:25-15.24(a)3.  Section 35 of the Campaign
Reporting Act (N.J.S.A. 19:44A-35), which specifically enumerates the permissible uses of public
matching funds and includes the purchase of advertising space in newspapers and periodicals, was
enacted before the advent of technological advances in communications such as the Internet.  The
Commission believes that Internet banner advertisements serve the same purpose of voter
communication as advertisements in newspapers or regularly published periodicals that may be
purchased by a candidate committee, and that the extension of the use of public matching funds to
include this purpose is consistent with the intent of Section 35.  The Commission further concludes
that because public matching funds may be used to pay for Internet banner advertisements, the costs
of producing and placing the Internet banner advertisements may also be paid with public matching
funds pursuant to N.J.S.A. 19:44A-35a(4) and N.J.A.C. 19:25-15.24(a)4.

Please be advised that the Internet banner advertisements you have described are a form of
advertising directed to the electorate that is delivered by electronic means, as defined in N.J.A.C.
19:25-13.1, and therefore the political identification requirements of N.J.S.A. 19:44A-22.3 and
N.J.A.C. 19:25-13.1 et seq., discussed above, are applicable to Internet banner advertising that is
paid for by Candidate Schundler’s candidate committee.

Nothing contained in this advisory opinion is intended to express an opinion as to the legality
of any specific expenditure by Schundler for Governor 2001, Inc., for airplane banner or Internet
banner advertising.

Thank you for your inquiry, and your interest in the work of the Commission.

Very truly yours,

Election Law Enforcement Commission

By: ________________________________
NEDDA G. MASSAR
Deputy Legal Director
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