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BY FAX & FIRST CLASS MAIL

Paul P. Josephson, Esq.
Treasurer/General Counsel
McGreevey for Governor 2001, Inc.
90 Woodbridge Center Drive, 3rd Floor
Woodbridge, New Jersey  07095

Advisory Opinion No. 02–2001

Dear Mr. Josephson:

Your request for an Advisory Opinion has been considered by the Commission, and the
Commission has directed me to issue this response.  You have asked several questions on behalf of
McGreevey for Governor 2001, Inc. (hereafter, MFG2001) concerning whether or not MFG2001 may
make expenditures for 2001 general election fundraising activities prior to the 2001 primary election.

Submitted Facts

On October 16, 2000 and January 16, 2001, James E. McGreevey filed quarterly reports (Forms
R-1) with the Commission as a 2001 gubernatorial primary election candidate.  He qualified to receive
2001 primary election matching funds and has received the $2.3 million maximum in primary election
public funds.  You have stated that with its 2001 primary election fundraising activity “substantially
completed,” MFG2001 would like to begin preparations for 2001 general election fundraising efforts,
and therefore requests an advisory opinion concerning permissible general election fundraising activity.
Further, MFG2001 has received “unsolicited inquiries” from persons who wish to make contributions to
its 2001 general election account.  The Commission presumes that by use of the term “unsolicited
inquiries” you mean inquiries that were not solicited by MFG2001 to request general election
contributions.

You describe two scenarios which would result in expenditures made by MFG2001 before the
day after the 2001 primary election for general election fundraising activity: 1.) expenditures related to
unsolicited 2001 general election contributions; and 2.) expenditures related to contributions received as
a result of an event or solicitation by MFG2001 for general election contributions.  You have asked
whether or not MFG2001 may make such expenditures for 2001 general election fundraising activities
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prior to the primary election and have further asked how such expenditures, if permissible, are required
to be reported.  Further, you have specifically stated that none of the contemplated activities discussed in
the Advisory Opinion Request has been undertaken by MGF2001.

In the first scenario, you note that N.J.A.C. 19:25-16.15 contemplates receipt of general election
contributions during the primary election cycle by a publicly-financed primary election candidate, and
you observe that receipt of such 2001 general election contributions will trigger necessary
administrative costs.  Such costs include compliance review by MFG2001 staff “with attendant salary
and overhead costs that would technically be incurred during the primary cycle.”  You propose that
MFG2001 will deposit “gratuitously made” general election contributions, that is unsolicited
contributions, in a general election account and will report the contributions “on a separate general
account schedule at the same time as primary filings are due.”  While not specifically stated, the
Commission understands that MFG2001 proposes to pay costs associated with receipt of such
unsolicited contributions using 2001 primary election funds, and you have indicated that the 2001
general election campaign will reimburse these amounts to the 2001 primary election account “shortly
after the primary.”

In the second scenario, you propose that any contributions received by MFG2001 as a result of a
“specific event or solicitation for general election funds,” will be deposited into a separate general
election account and that associated expenses will be reported “on a separate general account schedule . .
. filed with MFG2001’s primary filings.”  The Commission understands this statement to mean that
MFG2001 proposes to make expenditures before the day after the 2001 primary election from 2001
general election funds for general election fundraising events or solicitations.  You suggest in the
alternative, if the Commission does not approve “active solicitation of general election funds during the
primary cycle,” that is conducting fundraising events and solicitations, that the Commission permit
MFG2001 to “engage in limited planning activities” for 2001 general election fundraising events to be
held after the primary election in June, 2001.  You describe these “limited” activities to include using
staff time for event planning, entering contracts, and placing deposits “for event facilities, food,
entertainment and the like.”  You explain in your request that to conduct a June fundraising event for the
2001 general election, MFG2001 must begin to plan, enter contracts, and mail invitations during April
and May.

You have requested that the Commission find that any expenditures made by MFG2001 during
the primary election related to general election fundraising efforts not be counted against the 2001
primary election expenditure limit.

Questions Presented

The Commission understands that your inquiry raises the following three questions:

1. May MFG2001 pay for administrative and compliance costs associated with receipt of
unsolicited 2001 general election contributions received prior to the day after the 2001 primary
election with 2001 primary election funds, and how should these expenditures be reported?

2. May MFG2001 make expenditures prior to the day after the 2001 primary election from
primary or general election funds to solicit 2001 general election contributions?

3. May MFG2001 engage in “limited planning activities” for 2001 general election fundraising
activity, including spending staff time on event planning, entering into contracts, and making
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expenditures from 2001 primary or general election funds for deposits for facilities, food, and
entertainment, prior to the day after the 2001 primary election?

Commission Response

The Commission finds that, with the limited exceptions discussed below, a 2001 gubernatorial
primary election candidate is prohibited from making any expenditures for the 2001 gubernatorial
general election until the day after the 2001 primary election.

Controlling Authorities

Responses to your questions are governed by N.J.S.A. 19:44A-32c, which specifically provides
that no moneys deposited into a publicly-financed gubernatorial candidate’s primary election bank
account may be expended for general election expenses, and that no funds deposited into a publicly-
financed gubernatorial candidate’s general election bank account may be expended for primary election
expenses or transferred or expended until the day following the primary election.

Commission regulation N.J.A.C. 19:25-16.15, Contributions; primary and general elections,
permits a publicly-financed primary election gubernatorial candidate to establish a general election bank
account before the primary election for deposit of general election contributions before the primary
election, but specifically prohibits expenditures from those funds until the day after the primary election.

In litigation during the 1993 general election, one publicly-financed campaign challenged
expenditures made with 1993 general election funds prior to the date of the 1993 primary election by the
opposing publicly-financed campaign; see People for Whitman Committee v. Florio ’93, Inc., 93
N.J.A.R. 2d (ELE) 19 (1993).  The Administrative Law Judge found that the expenditures that were the
subject of the complaint fell into two categories: expenditures for “ordinary office expenses” for which
no penalty for violation of N.J.A.C. 19:25-16.15 was imposed, and four expenditures made for
fundraising expenses in violation of the rule for which a penalty was warranted.  As to the “ordinary
office expenses,” the judge found that these expenditures could have been made with primary election
funds and later reimbursed with funds raised for the general election, and suggested that future
Commission regulations specifically address this issue.

In 1996, the Commission adopted subsections (e) and (f) of N.J.A.C. 19:25-16.15, to permit a
publicly-financed gubernatorial general election candidate to use general election funds to reimburse his
or her primary election campaign after the primary election for ordinary office expenses which are in
part attributable to the general election.  In proposing the changes to the rule, the Commission
specifically stated that such reimbursements should be strictly limited to “routine office expenditures
and should not include expenditures for consulting or other services related to the general election.”  See
28 N.J.R. 2526 (May 20, 1996).  The Commission also stated that “the prohibition on general election
spending before the primary election was intended not only to preserve funds for return to contributors,
but also to permit general election candidates to start their campaigns on a level playing field.”  In a
publicly-financed campaign, N.J.A.C. 19:25-15.8(a) and 16.15(c) require that contributions made in
anticipation of a general election candidacy shall be returned to the contributors in the event such
primary candidate fails to be nominated.  The Commission also observed that to permit spending on
“general election services prior to the primary election might permit an unopposed primary election
candidate, who is less likely to need primary election funds to meet campaign demands, to negotiate
more favorable contracts prior to the date of the primary election.”
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The Commission finds that the statutory and regulatory provisions discussed above express a
clear mandate to restrict the use of primary election funds to primary election expenses and to prohibit
spending of general election funds before the day after the primary election.  If a candidate is
unsuccessful in the primary election, general election contributions are to be refunded to contributors,
and the ability to do so would be compromised if funds were spent in advance of the primary election.
Further, the ability to spend funds prior to the primary election might provide a significant advantage to
an unopposed candidate over one who is engaged in a primary election contest.

Question #1

You are advised that, pursuant to N.J.A.C. 19:25-16.15(e) and (f), the  administrative and
compliance costs associated with receipt of unsolicited 2001 general election contributions prior to the
primary election are ordinary office expenses that must be paid with 2001 primary election funds and
must later be reimbursed with general election funds.  N.J.A.C. 19:25-16.15(f) lists salaries and
equipment rental among the strictly limited expenditures that are reimbursable with general election
funds, and the Commission perceives that these are the “attendant salary and overhead costs”
contemplated in your request.  If Candidate McGreevey is successful in the primary election, the
amounts spent during the primary election processing the general election contributions must be
reimbursed to the primary election account with Candidate McGreevey’s general election funds.

Commission regulations require that a campaign undertake certain activity when a contribution is
received, including review of the sufficiency of the contribution information received and refund within
48-hours of a contribution that exceeds the $2,600 gubernatorial contribution limit (see N.J.A.C. 19:25-
7.1 and 11.8).  It is therefore reasonable to expect that some primary election staff time and equipment
use must be devoted to receipt of unsolicited general election contributions, and that these expenses
come within the routine office expenses that may be allocated to and later reimbursed with general
election funds pursuant to N.J.A.C. 19:25-16.15(e) and (f).

The Commission notes that N.J.A.C. 19:25-16.27(a)1 and N.J.A.C. 19:25-15.26(a)1 specifically
exclude from the primary and general election expenditure limits the reasonable and necessary costs of
complying with public financing reporting and certification requirements.  Therefore you are advised
that compliance costs associated with receipt of unsolicited 2001 general election contributions prior to
the primary election are not subject to the $3.8 million primary election or $8.4 million general election
expenditure limits.

As to reporting requirements, the Commission notes that on January 8, 2001, McGreevey for
Governor 2001, Inc. filed with the Commission a Single Candidate Committee-Certificate of
Organization and Designation of Campaign Treasurer and Depository (Form D-1) to indicate that a 2001
general election matching fund account was opened pursuant to N.J.S.A. 19:44A-32b and N.J.A.C.
19:25-16.15(b). Unsolicited general election contributions received by MFG2001 must be deposited into
that account.  Any contributions received through March 31, 2001, are required to be reported by the
McGreevey general election candidate committee on the 2001 first quarter report (Form G-1) for the
2001 general election, due for filing on April 16, 2001.  Contributions received between April 1, 2001
and June 30, 2001, are required to be reported on the 2001 second quarter report (Form G-1) for the
2001 general election, due for filing on July 16, 2001.  Any expenditures related to receipt of unsolicited
general election contributions during the primary election must be reported on the McGreevey for
Governor 2001, Inc. primary election reports (Form G-1).  After the date of the primary election, the
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McGreevey 2001 general election campaign must report the making of any expenditures to the primary
election campaign to reimburse compliance costs.  If reimbursements are made prior to June 30, 2001,
they must be reported by the McGreevey general election candidate committee on the second quarter
report (Form G-1) for the 2001 general election, due for filing on July 16, 2001.  If reimbursements are
made on a later date, they must be reported on the appropriate election cycle or quarterly report.  The
McGreevey 2001 primary election candidate committee must report receipt of any reimbursements on
the appropriate postelection quarterly reports.

Question #2

You are advised that MFG2001 may not until the day after the 2001 primary election, undertake
activities to solicit 2001 general election contributions.  With the exception of expenditures for
“ordinary office expenditures” discussed above, the statute and regulations prohibit the McGreevey
2001 primary election candidate committee from spending its funds on general election expenses.
Further, the McGreevey 2001 general election candidate committee is prohibited from spending any
funds prior to the day after the primary election.  There is no exception in either the statute or
regulations to permit expenditures of primary or general election funds for general election
fundraising activities before the day after the primary election.

Inherent in conducting an event or specific solicitation for general election contributions is the
necessity that funds be expended to communicate to contributors political information about the
candidate.  Such spending would give an early advantage to a general election candidate.  In adopting
N.J.A.C. 19:25-16.15(e) and (f), the Commission expressed its belief that the prohibition on general
election spending before the primary election was intended to permit general election candidates to
start their campaigns on a level the playing field.  If an unopposed primary election candidate is
permitted to use his or her general election funds to undertake early fundraising activity, the level
playing field would be compromised.

Question #3

You are advised that, with the possible exception of staff time spent on event planning,
MFG2001 may not engage in the “limited planning activities” described in the advisory opinion request
until the day after the primary election.  As discussed in the response to Question #2, these activities
involve expenditures that are prohibited until the day after the primary election.  Expenditures are
defined at N.J.S.A. 19:44A-3d as “transfers of money. . . and all pledges or other commitments or
assumptions of liability” to transfer funds.  Further, pursuant to N.J.A.C. 19:25-1.7, an expenditure is
deemed to have been made on the date when a commitment is made or liability is assumed to transfer
candidate committee funds.  Therefore, entering into contracts and placing deposits for general election
fundraising facilities, food, entertainment, and other items, as you have suggested, require expenditures
and commitments as defined in the statute and regulations, and expenditures and commitments for such
general election activity are prohibited until the day after the primary election.

With regard to the use of staff time to plan events for the general election, you are advised that
N.J.A.C. 19:25-16.15(f) contemplates that campaign staff members may engage in general election
planning discussions prior to the day after the primary election, and provides a mechanism for allocating
those salaries to the general election.  The rule includes salaries among the ordinary office expenditures
that must be allocated to the general election and requires the general election candidate committee to
reimburse the primary election account for the portion of staff time spent on general election
discussions.
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You noted in your request that “compliance expenditures and the majority of fundraising
expenses are not subject to the expenditure cap.”  Please be advised that N.J.A.C. 19:25-15.26(a)3 and
16.27(a)3 exempt from the primary and general election expenditure limits only the reasonable value of
fundraising food and beverages that are provided to a person who attends an event and makes a
contribution in excess of the value of the food and beverages.  Other fundraising costs, such as rental
and entertainment costs, are not exempt from the primary or general election expenditure limits.

Thank you for submitting this request, and for your interest in the work of the Commission.

ELECTION LAW ENFORCEMENT
COMMISSION

By: ____________________________
NEDDA G. MASSAR
Deputy Legal Director

Lgl//2001AOs//AO02_2001
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